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MARRY 4. BOOAR, FA 
Plaintiff in Error,’ 
f BRAOR TO CIRCUIT CouRr or 


ala’ aaa jf Cook gounry. 
: Defondant in eros. ~ me + f 
V7 225 1.4. 641! 


UR, PREBIOING. WoTries ae WELIVEHED CEE GPINION OF THS COURT, 


It is sought by thie writ of error to reverse an order 
or decree of the Circuit court of Gock Gounty, entered Barch 31, 
1920, suatalning defendant's general and special dewrrer te 
complainant's bili for specifie performance of a written 
contract for the exchange of certain real estate and 4i eniewing 
the bill for want of equity. It is revited in the order that 
complainant 414 net appear te defend hie bill and that no motion 
was made to fille an amended bili. Defendant in error bas not 
filed any printed brief or argument in this agpeliate court. 

The b111 alleges that on March &, 1919, at Chicage, 
Illinois, the parties entered inte the sowtract, woiech is set out 
in heee yerba in the bill, [It is provided in the coutract that 
defendant, se first party, im consideration of the covenants 
thereinafter made by cowplainant, as seeond party, and “upon the 
perfornance* by complainant ef sald covenants, agrees to convey 
to complainant by general warranty deed certain deseribed Land 
and buildings thereon in thang, subject te certain mentioned 
encumbrances; that conplainant agrees to convey to defendant 
by general warranty deed certain deseribed farm lands in Siliard 
Gounty, State of Utah, tegether with the tmprovenents thereon, 
including water rignts and o11 rights, and 411 machinery, toels 
and implements, but subject te a gertain mentioned firat morte 
Soge@; ani thet defendant further agrees te give to complainant 
at the date of the delivery of the deads $7000 in cash, te be 
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eecured by a second mortgage on said furm lands, he instrument 
@ontains the following clause; 
"This contract is signed G. KR, Rathaann subject to 
| inspeetion of said fara within 10 days from date hereef and 
| acceptances or rejectment ef the ranch and terme of this con+ 
| tract in writing at the expiration of eaid 10 days." 

The instrument alec contains mutual covenants anil 
agresnents inter alia that each party is to furnish the other 
within a reasonable time fron the date of the instrument a com 
plete merchantable abstract ef title, or merchantable cepy there- 
ef, brought down to cover sald date, or werchantable title ;uaranty 
policy made by the Chicago Title & Trust Go., showing dood and 
eufficient title at said date in the respective parties to the 
properties hereby agreed to be canveyed by them. that brokerage 
feas or cornmiasiona shall be paid te a eertain named broker by the 
respective parties as agresd between them and seid broker; that 
"ail deeds shall be passed and this negotiation e¢lesed*,at the 
effice of said broker, *within five days after the titles have 

been feund good;* and that time is declared te be of the essence 
ef the axreewent and of ali the eenditiens thereef. 

The bill then alleges that complainant is now, and 
was at the time of the exeoution of ihe contract, able, willing and 
Feady to perform all that he was required to do under the terms 
thereof, but that defendant hae failed ami refused, and etiil ree 
fuses, te perform the acts that he was required te do by said con- 
tract; that on May 15, 1919, at Chicage, cowplainant did in writing 
and in pergon tender to defendant a good und sufficient warranty 
decd of the prezives deseribed in the contract as being owned by 
him, and in writing made « dowané upon said defendant fer the 
Gelivery to complainant ef a good and sufficient warranty deed te 
the presises owned by defendent and as deseribed in the contract; 
that coupleinant is able and anxious at all times to perform each 
and @very part of the contract that he is legally beund te do; and 
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that he ie without adequate remedy at low and aske that a court of 
equity deoree that defendant specifically perform his portion of 
said contract, coepplainant tendering and offering ta perform any 
and all things required of him thereunder. The prayer of the b111 
is for a specifie perforsance of the contract, a receiver and an 
injunction. 

Yt will be motieed that, ae te the clause of the cone 
tract relative to defendant making an Inspection of conplainant's 
farm or ranch, eouplainant uukes no allegations in his bill what- 
soever, He does not allege that defendant did or 414 not make 
suck inspection within the 10 daye mentioned, or that at the axe 
piration of sald 10 days defendant aceepted the ranch and the 
terms of the contract, or that he did not at acid expiration in 
writing rejeet the ranch and the terage of the contract. Yurther~ 
more it does not appear from any allegation in the bill that 
complainant within a reasonshle time from the date of the eontract 
furnished éefendant, as he wes required to do, with ea merchantable 
abstract ef titie, or merchantable copy, brought down to the date 
of the contract, or a proper tiile guaranty policy, shewing a good 
and gufficient title to suid fare or ranch in him. 

We are ef the opinion that the court was fully justified 
in sustaining defendant's demurrer toe the bill and, undet the 
eireumstances recited in the order, in dieeiseing the bill fer 
want of equity. The 4eeree ia affirmed. 

APP OID. 


Sarnes and “orrill, J3,., soncur. 
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H¢LeN CHLOURSKY, 


\ 
defendant in irror, / 
‘ : ¥ 
‘ ry 


BAROR TO 
v8. ' f CIRCUIT CoUvRT, 
\ / Cook COUNTY. 
FAANCES CHLUMSKY, é : 
5 laints [ RETO. 2 6D ee T fi o A 4 oN 
Pe fed CY 3 fh © UW SL 


WR. PRESIDING JUSTICE GRIDLEY DRLIVIRED THE OPINION OF THE COURT. 


Flaintiff in error, hereinafter referred to an defendant, 
seeks by this writ to reverse a judgment for 3780, «entered sgeinst 
her after verdict by the Circudt Court ef Cook County, in en action 
fer slander end alienation of affections. Defendant ie the mother 
of plaintiff's huaband. 

The action was commeneed on Septemher 4, 1915. Plaine 
tiff's declaration consisted of three counts. The first count 
alleged in substance that, before ond et the time of the happening 
ef the srievances complained of, pleintiff woe « married woman 
living with her husbend, wes pregnant with child by him, end hed 
elweys been a virtuous and chaste women and of good neme and 
reputation, ete.; that defendant, scentriving to injure pisaintiffr, 
etce, On August 22, 1915, in Chieszo, in said county, in « certain 
discourse which defendant then and there hed of end concerning 
Plaintiff and in the presence and hearing of divers persons who 
understesd the Hohemian lenguage, fulsely ond maliciously spoke 
and published of snd cencerning plaintiff certain false, scanéslous 
and defamatery words, in seid Behemion language (words set out in 
that language); thst said werde signified and meant in the *ngliah 
lenguage, as fellews: "'That is not her husband's child! (meaning 
to insinuate that the child #ith which plsintiff en pregnant was 
conecived in adultery); ‘ahe used te co with her mether te picnics 
and who knows where she picked it up’ (meaning te convey that 


Plaintiff had committec adultcry ard hed been unchaste and unfaithful 
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to her husband); ‘it’ (meaning said unbern child) ‘does not 
belong to him' (meaning said plaintiff's husband"; and that by 
means thereef plaintiff has been greatly injured and demaged,ete. 

The secend ceunt, containing similer preliminary 
averments, charged in substence that defendant, om June 10, 1915, 
at Chicage, in said county, in « certain discourse which defendant 
them and there had with plinmintiff's said huebend of and concerning 
plaintiff, and in the presence and hearing of divers persons whe 
understood the Seohemian language, falsely and maliciously spoke 
and published of and concerning plaintiff certain false, seandalous 
and defematory words, in #cid Bohemian language (words sot out in 
that lengunage); thet seid words signified end meant in the “nclish 
language, as foliews: “When these letters’ (meaning certain 
letters which plaintiff was receiving from her friends end family 
in “urepe) ‘in German, take them' (meaning enid letters) ‘from her’ 
(meaning plaintiff) ‘ond tear them up’ (meaning coid letters); 
‘they’ (meaning seid letters) ‘are from a lover in Bohemia’ (meaning 
te insimate that plaintiff hac a lever in Bohemia with wham she was 
corresponding)*; and that, by means of the committing ef said 
grievances by the defendant, plaintiff has been “greetly injured in 
her good name and reputation, and shunned, aveided, neglected and 
deserted by her husband, and brought inte public seandal and dise 
grace,* ete. 

fhe third count, which was the only one ecancerning the 
alleged alienntion of the affeetions of plaintiff's said huisbend, 
alleged in substance that, at and before the happening ef the 
grievances complained of in said count, plaintiff was married te 
defendant's son, wee living with him aa hia wife end wer frithfully 
and obediently performing her duties as such wife; that defendant, 
well knowing the premises but intending to injure plaintiff, etec., 
@id, om various sc¢ccasions between Tune 1, 191°, and the comvencement 


of this suit, wrongfully and injurioucly “entice and persuade the 
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seid Imeband of plaintiff te neglect plsintiff and te neglect 
and provide for her support, and finally to dapert and seperate 
himself from pisintiff and frem the dwelling house of plaintiff 
without leave of plaintiff"; and that thereby pleintiff han been 
deprived, ato., and grestly damaged, ete. 

On the trial plaintiff and three witnenses testified 
in her behalf. At the conclusion of plseintiff's evidenee in 
chicf defendant meved for a directed verdiet in her favor and 
alae moved that the jury be instructed to disregard the first 
eount of plaintiff's detlarestion, tut beth motions were denied. 
Thereupon defendent and five witnesses in her behalf gave tentimony, 
and then certain witneuees in behalf of cleintiff were heard in 
retattai. At the close of ali the evidenee defendant renewed her 
motion for » directed verdict im her faver tut the motion wes again 
denied. Uefenient then mede three seperate motions that the fury 
be inatrueted to return = verdict in defendent's faver on the firat, 
second and third counts respectively, wat theee motions were #1} 
denied. The jury returned o verdict finding the defendent guilty 
end agseteing plaintiff's demages «+t the sum of $750, and the 
Sucoment Tollowed. 

It appears from the undisputed evidence thet pieintiff 
morried defendant's aon, Joeeph Chlumeky, on Febmmary Sh, 1915; 
thet they conducted « small grocery ctore at Ne. 3616 Cortes 
street, Chicago, and dived in rooms back of the store; that prier 
to «bout Kay 1, 1915, defendant and her family lived in a cottage 
in the ress ef the seme let, when they moved inte anether cettage 
asress the street; that in the latter part of Bay, 1915, the 
relations between plaintiff and defendent became somewhat streined 
ond thet thereafter unpleasant incidenta securred; that the 
grocery stere wae seld about the middle of September, 1915 (after 
the commencement of the present action), but plaintiff and her 
husbend contimed to live together in the rooms back of the store 
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until the end of that month, when they moved te « flat a cone 
siderable diatance away ond there lived tegether for a short 
period of time, when plaintiff’ refused to live there longer sné 
went to live with her mother, Wisintiff testified thet after 
her sai¢ refusal and her going to live with her mother, vleine 
tiff's husband went to live at defendant's home, and thet plaine 
tiff and her buchband never thereafter Lived temether. 

Ne useful purpose will be eerved in discussing the 
testimony bearing upon the several charges of slander contained 
in the first and second countea. ‘uffies it to say thet we are of 
the opinion that the charges conteined in the first count were not 
wuffieciently proved an charged so aa te warrent any reeovery on 
that count. It ia seid in Hansom v. MeCuriey, 140 Ill. 626, 630; 
"It is well settled that te authorize a recovery in on action of 
Slander, the words laid in the declaration, or enough of them te 
eharge the particular offense alleged to have been imputed, must 
be proved substantially a» charged. Zvidence of the speaking of 
equivalent wards, although having the same import ond meaning, is 
not edmissible, and worde spaken interregatively are not 
admissible to sustain an allegetion of wards spoken effirmatively.* 
(See, aloo, Ganford v. Goddis, 16 Ill. 228; Wilborn v. Odell, 29 
Tll. 456, 458.) . 

As te the second count it was etipmlated on the trial 
that “the words testified by the witness,” whe wee celled te prove 
that defendant uttered and published the words ne charged, "are 
the seme werds as set forth in the second count.* But they are not 
aetionable per pe, and ean only be rendered actionable by plaintiff 
everring end proving specisl dwnsgen resulting from their utte ranee 
and publication. (trays v. Meyer, 46 Ill. 365, 388.) Counsel 
for defendant makes the point that ne apeciol damages vere preved. 
‘fter e cureful exemination of the evidence bearing on this count 


we are of the opinion thet the point is well taken. Counsel fer 
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Plaintiff here argues that as a result of the uttering and pu be 
Lieation of said words plaintif('s weaband evoiced, negle cted 

end deserted plaintiff. The evidence is clearly te the contrary. 
The incident occurred in June, 1915, ond plaintiff and her tusbaentd 
thereafter lived together until about October 1, 1915, nearly a 
month after the present action was commenced, when plaintiff left 
her meband and went to live with her mother. 

Ae to the third count, charging defendant with aliensting 
the effections of plaintiff's mabend, the cist ef the charges are 
thet on various occasions between June 1, 1915, and the commencement 
of the suit (September 4, 1915) defendant wroncfully enticed end 
persuaded said bmsband te neglect her, te fail te previde for her 
suppert, end finally to desert her without her censent. je do net 
think any ef these charges ere wfficiently preved by the evidence. 
4e te the charge that defendent entieed the hupbend te desert phaine 
tiff, it appears thet the seperation of plaintiff and her busbend 
aid net occur until ebout one @onth efter the action we commenced, 
ond it sales epsesre that ot that time plaintiff objected to the size 
ef the flat they had moved inte and left him and went to live with 
her mother, 

Gur cenclusion is that the judgment of the Cir ait Court 
must be reversed. . 


REVERSED VITH FINDINGS OF Fact. 
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PIWDINGS OF FACT. 


Wa Tind ow ultimate facts in this case that the 
defendant did not speak and publish the words of and concerning 
Plaintiff as charged in the first connt of plaintiff's 
declaration; that plaintif? was ant in anywise injured or domnged, 
or avoided, neglected or devorted by her loeband, by reseon of 
Sefendent apenking and publishing of and concerning plaintiff 
the words a0 charged im the secend count of cald deceleration; 
and thet defendont is net cuilty of the charges, or any ef them, 
relative te the alleged slivnctien ef the affectione of pliaine 
tiffs husband, ae contsined in the third ceunt of endd 


declaration. 
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MR. PRESIDING JUATICE GALOLEY DeLIVeNeD THR OPINION GF THR COURT. 


This appeal ie taken frem a judgment for $1,006 
entered against defendant by the Municipal Court of Chicege 
on Jamusry 22, 1921. 

The action is upon o benefit eertifiesate for $1,000, 
issued on May 28, 1905, in faver of plaintiff as beneficiary, 
by defendant, a fraternel inmurance seciecty, upen the life of 
Bridget BeLaughlin, mother ef plaintiff. che made written 
application for membership in the society on May 14, 1903, in 
which she stated over her signature "I wee born in Ireland * * 
on the léth dey of Auyeust, 1864, and om between 89 and 40 years 
ef age.” the died on April 17, 1919, at Chicago, Illineiz. 
There was e trial before ao jury, resulting in the return of a 
general verdict finding the isvueo againet defendant and 
assessing plaintiff's dameges at $1,000, “with interest at 5 
per cont per annum.* The court submitted to the jury at the 
request of def wndant two epecinl interrogatories ani they 
returned two special verdicts, as follows: 

*ipbeneig. tary Ho. 3: Was Bridget MeLeughlin over 
fifty years of age st the time it is claimed thot she 
become a member of the defendant corporation? 

Anewer: No. 
Interrogstory No. 2; On Way 14, 19035, and theree 


after > 2903, ean Bridget MeLeuchlin 
ever fifty years of age? Amawer: ie.* 


BRefendant at the same time also requested the sutmission 


to the jury of the foliowing ether epecial interregatories, which 
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request the court refused, viz: 


*Interregatory Ho. 3: Wan Bridget MoLaughlin bern 
more than one year before August 16th in the yeer 18647 


gnterrogetery 2ee 4: hid Bridget vclanghlin by 
herself ar ony other foil to pay benefit asseasments to 
defendant or to any one for it for the month of Februsry 
end thereafter in the year 19197° 

On the henring of defendant's motion for a new trial 
plaintiff remitted the interest mentioned in the general verdict, 
end ali claim for a judgment in execan of $1,000, ond thereupon 
the court overruled defendant's said motion and »slen its motion 
in arrest of judgment and entered the Judgment appenled from. 

it is alleged in plaintiff's etatement of claim thet the 
certificate or policy of insurance issued to Bridget MeLenghlin is 
in the possession of defendant snd thet it has repesntedly refused te 
deliver the certifieste to him; that st the time of her dexth she 
waa a member in good standing of defendent and ites euberdinate court, 
“Isabella Court Wo. &;" that on or about December 1, 1915, during her 
Lifetime, she went to the general offices ef defendant, at Chiexngo, 
for the purpose of negotinting a loan from a third persen wpen said 
certifiecete, which certificate she then head in her po'sseesion and 
exhibited the same to Anna ©. Phelan, en authorized agent ond the 
High Cocretary of defendant; thet egsinst her pretest sadd Phelan 
teok possession of the certificate, claiming the right se to do 
becaues of an alleged errer or misrepresentation on her part ss te 
her age «t the tima she beeame a member of defendant, ond then end 
there notified her that defendant would not thereafter accept from 
her, or from anyone in her behnif, any further poymente or agnenaments 
under said certificate; that ever since ssid occurrenee she, or 
plaintiff or athere in her behalf, hos from time to time duly tendered, 
and offered to pay, to defendant the ansesaments Levied ageinsat her 
under the terns of seid certificate, tut thet defendant refused te 
accept the some; that after her desth and within proper time plaintiff 
effered to make the proof of her death, and repeatedly demanded of 
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defendant the proper blanks required for that purpose, but that 
defendant refused to furnish said blanks or receive such proof of 
death, claimine that her inauranee had Ispsed; and th«t there is 
due to plaintiff, as the heneficiory named in the cortificate, from 
defendant the sum of 41,000, together with lueful interest thereon 
from the time af the desth of said Bridget BoLaughlin on April 
17, 1919. 

In defendant's affidavit of merits, including on amendment 
thereto made at the time of the trial, it ie alleged o4 one ground 
of defense that long before said certifiesnte wae iseued to Bridget 
Mehaughlin, the charter, censtitution and laws of defendant provided, 
and etili provide, that no person ehall become » member of the defendant 
acelety who is over 50 yeurs of age; that ot the times of the signing 
of her application to become a member, her acmisoien se 2 member and 
the isevanee of said sertificente, she was ever KO years of ogee; and 
that, therefore, plaintiff is net entiatied to recover anything of 
this defendant, becouse the supposed contract of insuronce ic ultra 
wires and void. snd, as another ground of defense, it is alleged 
that in her written spplicetion for membership, che wilfully, falsely 
and fraudulently steted thet she wes born on August 16, 1864, and was 
between 39 and 40 years of age; thet in said application she warranted 
said statements te be true; thet they were untrue, in that che was 
at the time of making said applicstian mere than forty yrare of 
age; end that they were wilfully and knowingly faleely mude; and as 
a third ground of defense, 1% is slieged thet anid Pricget BolLaughlin 
in her lifetime surrendered said ee rtifiente and censed vaying dues 
and ascesaments, and, in socerdance sith the byelews of the society, 
became suspended and cessed to be a member of the sncicty and war not 
in good stending therein «t the time of her denth, in thet she paid 
no monthly dues and aseessments for or during many pert of the yesr 
i919, prier to her death. 

It thus appears that the plesdings presented three mein 
iseues of fact te be decided by the jury, viz: (1) Was the insured 
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over SO years of age ot the time she became a member of the 
defendant society, on Way 28, 1903% (2) Did she in her application 
for membership on Way 14, 1903, falsely state her age to be 40 years, 
or under, knowing enid etatement to be untrue? and (5) 444 she 

cease making payments of the dues and assetamente for the months 

of the year 1919, prier to her death in April, 1919, or were those 
dues and aesesements tendered to the society sand refused by it? 

As to the question of her ege the «videnee fe conflicting. 
It will serve no useful purpose $6 eet forth thet evidence in detail. 
Saffdee 14+ to say that we think that the evidence ie sufficient to 
warrent the jury in finding that 4t the date of her sdmission to the 
society che wes not over % years of age and thei at the time she 
signed her applicstion she did not falsely or fraudulently state her 
age te be 40 years or under, 

As to the payment of her monthly dues and susesoments the 
evidence shows thet shout the end of the year 1918 the seclety 
attempted to cancel her certifierte on the theory thet she was over 
50 years ef age when she became a member, and thereafter refused to 
receive ony further monthly payments, but the evidenee suffieiently 
shows that aufficient tender of the monthly dues end assessments 
were made in her behalf prior te her deothe 

Complaint is made of the admission in «evidence of « certain 
check and certain letters ond of certain other rulings on evidence. 
We 4do not think tht ony errer prejudicisl te the defendent was 
committed in these portioulors. 

Compleint is alse mace ef the refuscl of the court te submit 
te the jury the special interrogateries Hos. 4 end 4 above mentioned. 
Counsel says thet interrogatory to. 5 wus submitted on the iseue of 
@ material misrepresentation in the applieetion ef the insured, sa 
the difference of a year in the age makes a change in the amount of 


the monthly peyments to be made. fhe question of a material 
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misrepresentstion, wilfully and knowingly made, in net included 
in the interrogatery. Ae to interrogatory Wo. 4, the qiexstion 
eubmitted was immaterial becuuse it is conceded thrt actual pay- 
ment of the dues end asvesements for the month of Februcry, 1919, 
and thereefter until her denth, was not made, The question was 
rather whether the dues and sssesmments for said month and there. 
efter had been tendered and refused. In our opinion no prejudicial 
error was committed by the court in refusing to submit said 
interrogatories. 

The judgment of the Municipal Court is affirmed. 

AFFIAH'D. 


Barnes and Morrill, J7., concer. 
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PRTRA KLUIA, e minor, by 
Paul Klein, his father 


and next friend, 
sppanies, 





HARRKeT DB. DOMLAND, \ 
Appeli® 
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MR. PAMSIDING JusTICN OurexeY DELIVTARD THe CRINION OF THE coURT. 


thie is an appeal by Harriet 3. Borland, defendunt, 
from o judgment for 33,000, rendered ageinat her after verdict 
by the Superior Court of Cook Gounty in an actien for damages 
for persenal injuries reseived by plaintiff on Keverber 25, 
1915. 

Plaintiff’ was nescriy 18 yeore of age und wea employed 
by the Erenhem Printing Company, « tenant on the sixth fleer of 
the building, owsed by defentant, st Re. G°6 Pederal treet, 
Cnieego. Gn thia fleer there wae a pavseager elevater in front 
end a freight eleveter in the rear. ‘mplayees of the Printing 
Company were accustomed tae use both slevatare when taking 
tundles down, the choice between the two elevators being 
dependent upon the vise of the bundles, If a. pusheart wae used 
the ampleyess would go down in the freight elevator with the 
cart. On the dsy in aueation plaintiff atarted from the shop 
ef the Printing Company on the sixth flesr with » pigshesrt fer 
the purpose of tuking it down on the freight elevator and 
delivering certain wundles. He went to the clevnater, rang the 
bell several times and then walked down te the fifth fiser. 
in attempting te atep im the sluvater which was then at thei 
floor the aperater took hold of him, shoved and kicked hin, 
eu@ he went through « railing and feili ffem the fifth to the 


fourth flieor and wae injured. 
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Plaintiff's original declarntion sensisted of two 
counts. The first alleged in eubsetange thet the defendant by her 
agent and servant with force and arma aseewlted plaintiff, struek 
emd Kicked him, and violently threw nim from the fifth floer te 
the fourth floor of the buijding, whereby plaintiff’ wan pere 
wanerntliy injured, eto, The sesont sount slleged thet by foree 
and erms defendant asvoulted pleintiff and struck end kicked 
him, whereby, #tc. Pefere trial plaintiff filed two edditional 
counta, in the first ef which it in elleged in substance thet 
defendant wae the owner of the *uilding and operated en elevator 
fer the carriage of freight and passengers between the flisera of 
She building and empleyed « certain operator er condacter for she 
operation theresf, and expecially Por corrying the tenante and 
their employees; that slaintiff, a minor, wes employed by one of 
defendant's tenants in the ‘aildinge and woe rightfully entitied 
$e vide end be sefely carried on the @levater; that, as plaine 
tiff wae in the act of entering the ¢levater en the fifth floer 
ef the building for the purpose of riding as a passenger on the 
@levato~, defendant, by her agent and servant, toewlt, the 
operster or conductor in charge ef the slevater, with force and 
arms ogseulted plaintiff, violently etruck end kicked him, and 
violently threw him from the fifth floor te the fourth floor 
af the building, whereby, ete. The second siditionsl count was 
dismissed upon the triel., Yo nll of the cauntse defendant filed 
Pleas of the general issue, and te the aiditioneal counts e 
special ples denying the operation of the e¢levater and the 
employment of the operstor. 

Upon the trial defendant admitted the ownership of 
the Imilding end elevater and withdrew her epecial plea, 
elihough denying that «% the time the alieged sasault wae 
committed the slevater operctor wus seting within the scepe 


of his employment. No evidence was introduced by defendant. 
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It appeared frem the testimony of plaintiff's: witness, 
Dr. Thornton, a physician wae treated pleistiff sbeut & dezen 
times foliowing the eccurrende, that plieintiff's ingeries cone 
sisted of « cut about three inches long Gm she Ictt eaide of bis 
head above the ear, which recuirea stitchea, an injury te his 
nese, nivi bruises on his back ant face, Ti further ampecred from 
the testimony af sther witnesses thas Tram the time plaintiff 
firat learned to talk ead wp te the tise af the oceacrengs he had 
an irppediment in bie speeok which caused hia to stutter and 
atemmer., Although the elinesases Giffercst samesket an t9 tye 
extent ef hie etanmcring prier ta the scourreace, there rea 
testineny to the effert that after the oocurrence Kis srecch 
became a2 continued te be mich lese underebandsebie. Flsintiftf 
eought large domages on the theory thet the lece fevernbia 
condition of his speech, tinimes te oe permenant, «un cemauc by 
the occurrence in queatian, ani two physicians, Dre. Pnernaten 
and Buréoecz, were culied as @experte ia sapvert of this sasory. 
The trisi court, cn its own metion, cenmad on axaninotien af the 
Plsiniict’ ta be made bY Dr. Boaund Taeshson, a physician telestad 
by the osurt, and tne Latter testified a2 an oupsrét in asaveus 
dizerders. 

Cesncch for defentont first cantend thet the court 
erred in refuctnzg to cirset a verdiet fav the éefencent. The 
argument ie Shoat it wae nes skowm by a prepencernnee of the 
evidenee either thet the aueeyit wan ecemaitted by a servant of 
the defendant er thst in stemdtting 2t he wee aeting within the 
scope ef hia empleyment. The affect of defencant’s sarial 
withdrawal of her apesial plosn, mid of her ndmissionsa on the 
trial, woe thet she wee the senor of the building sad eievator, 
end thet the eperater of the clevetor wae hee servant. 
(Pennvylvania Co. v. Chapsan, 220 11]. 428.) urthezmere, 


Plaintiff's evidense sufficiently shews that said aperator 
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was cdefondant’s servant, that defendant was eperating the clevater 
by said servant, that vladutiaff had a right te ride on the 
élevator «s # panponger, and that he was a pasuenger, or about te 
wecome such, when the sureult wae committed. Under sueh cire 
cumetaness wt think that dcfundemt wee dilable for the agaowlt 

and thet the eovurt did no® err in refusing to direct a verdict 
for defendant. (Hurtford Deposit Co. +. Gelbait, 17% ILL. 222; 
opringer ¥. — 189 Thi. 4%); Sold v. Hadicon Pailding Co., 

226 Ili. App. 20; Chiarge & Suntern ©. Co. v. Fleyman, 102 211. 


Fe st 


546, 560; Metfahon v. Chicnue Cdty ‘ty. Co., 239 E11. 334, 338.) 

Counsel for defendant further centeand that the court 
committed errore in the adminsion of sertain toatimeny of the 
physicians whe were called ae oxperts, amd that these ervera 
brought about a verdiet which io manifestly exceeoive. Ye have 
darefally exemined tha tectimeny af the three phyeleians snd sre 
or the opinion that in the exeninsation of each certain testimony, 
prejudicial te the defendant, was erroneously sdmitiad, and thet 
on this necount the judgment muct be reversed and the couse remanded 
for & new trial. Wo useful vurpese will be served in mentioning all 
of the tentimeny which we deem prejudicial. It is suffielent te 
aey thet in the leng hypethetieal qausations severoliy saked of and 
amewered by Dre. Thornton and Murdock, certain assnmptiona were 
eentained therein for which there wun no sufficient besie in the 
evidenee, and wile questions ¢uiled fer anaweres which were 
speculative. Dr. Murdock ws slse sllewed te teetify in detail as 
ta an examination of plaintiff, made the evening before, and aa to 
his obvecrvations concerning Plaintiff's then condition. eme of 
his testimeny was based upon avbjective symptens ond should not 
have beon admitted. (Greinke v. Chiesgs City Bye iO5, 234 T11. 564, 
571; Shenghnessy v. Holt, 236 Ili. 485, 488.) 

For the rwaseng indicated the judgment ef the Superior 


Court is reversed and the conse remanded, 


REVERZED AWD REMANDED. 
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JOBE C. PATTENGON et 21., 
riaiatifts in : ihrer, 
) BAROR TO 
VR CIRCUIT COUT, 
\ Cook couNT’y. 
SOLOMON A. SMITH et eli, 
Defendeaate in “rrer. } 
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WR, JUSTIC BARNES DELIVERED THR OPINION OY THR COAT. 

Yhis writ brings for review the »etion ef the court 
below in sustaining the several demurrera filed tie the amended 
declaration by which plaintiff's in error elected to stend, 

The declaration is in troapage on the cane slieging 
that defendants wromefully, et¢., conspired te, and in further 
ange of the conspiracy, did make te the court in certain chancery 
proceedings certuin falee, fraudulent, ete., representations fer 
the purpose of having the court wrongfully, improperly and 
illegally enter 2 ceeree therein, which desgres, the declaration 
alleges, has not been set agide and ia etill in force and effeet. 

The last sllegstion dispenses with a fuller statement 
of the cnse, for ehile the doeree remnines in forces, a preceeding 
in the neture of 6 eollateral attack, like thet set forth in the 
declaration, cannot he maintained. (Duffy v. Frankenberg ct 22., 
444 221. 103; Gilmore v. Hidwoll, 2192 KL1l. Apo, 15%; Joheyb ve 
O'Ferrall, G1 Atl. (d.) 789; Young v. Leach, SG K. Y. dupp. 
670; » 237 Keae. 153; ford v. Dekeritt, 
32H. H. 234; Horner v. icshinsteck, 101 Pae. (Kan.) 996; Sunlap 
ve Glidden, 31 Be. 435.) 

The declarstion is predicated on fraud in ebtrining 











the deoree by faise and fraudulent representations to the court, 


and not fraud thet sent te the jurisdietion ef the court. In 
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such s ¢nee the degree can be attacked only in the eriginal cumse 
and cannot be impeached in # seperate and independent proseeding, 
(Pratt v. Griffin, 223 111, 349, 550.) 

While mout of the perties defendant te the action were 
counse@liers for parties in the cheneery oane in which the decree 
was entered, the action was none the leew a oplisteral attack on 
said decree, for the gist of 4% ig a cloim of injury from an 
unjust or dliegal deeree resulting from the alleged sonepirecy. 
Pat the deerce 48 presumptively valid until set aside or impeached, 
and e party er privy cannet stteck 14 in a colilaterel proaceding. 
te deem it unnecessary to arelyze the authorities above cited 
sustaining this general broad rule. “wen collusion betwen 
attorneys to the cone furnighes ao exception to it. (23 Cye. 
1098) 

Bat it appears an the Paes of the decleration that 
the aileged misrepresentations were mainly « if not whelly 2 
far ag material er aetionable « ss te facts included within the 
findings ef the decree, ond therefore expreasly adjudicated in 
that auit. Hence we cannot bat look upen thia preceeding os in 
effect s renewed sttempi te relitigate and attsek in enother 
form the exme decree ungiccescfully sought te be relitigated in 
Patterson v. Korthorn Trust Uo., “67 Ill. app. S55, effirmed in 
S86 TL. 364, 

The decree will be affirmed, 

APY THD « 


Gridley, P. J, ond Horrill, 7., concur. 
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CRN C. PATTHABOM et al., ) 
eu aintitts n iyror, ) 
‘ ERROR 70 
Vie ‘ 
\ CIAMIT couRT, 
SOLONOS A. GMITH et aly, CQOK COUNTY. 
Cefendants in Urrer. 
V ' 


MK. JUSTICE BATHS DELIVERS) THR OPINIO“ OF THE COURT. 


This writ of errer wae sued ont December 15, 1920, 
to review a final jJu‘igment ordear antered December 7, 1918, 
and henee net having been sued out within two years frem the 
date of said order, av required by seaetien 117 ef the Practice 
Act, xe amended in 191%, (Chap. 110, See. 117, Cehdili's ctats. 
19%2) 4t mist be diemiased. 

fhere being no seving cleuse in the amendatory act 
ae t® exinting Llitigetion plaintiffe in errer were bound to 
cemply with the changed precedure. (fe @ fo Be Ne ie Cte We 
Guthrie, 192 111. 579.) Accordingly this court is without 
jurisdiction to hear the esuse. (City ef Chicege v. Industrial 
Soemmiesion, 292 211. 4069.) 


SUIT DIGHICSED. 


Gridley, F. d., and Herrili, J., concur. 







othehemnah te boo sav we 38 ta 
ww moe tn tnt 








twostie Ai eines enue eepenDnanne:: fore atet eth 
fie Nireemeene ape -eaty Serene, 
eTEREKMtS Thay ‘ie eee 










eames 4% ikea tate 4% .t 












2. 2 26910 


Defendant 


ADELINE 6. HORNY, 
BYYor 
SAROR TO 


¥Re \ SUPARIOR CouRT, 
COCK COUBTY. 
ALSENA S, CHAPELL, 
Adwinistratrix of the estate 
of cherman |. Chapell, degeaseg, 
Plaintiff in # D fe >. od = T A. fl 
Kens ha 2 oO 4 o “Be 


KA, JUATICH BARNES DRLAVEARD THE OFINLON OF THE COUNT, 


this writ brings for review a judgment of 86,000 fer 
personal injuries resulting from the collision of two sutemebiles, 
As grounds for reversal it is contended that the demages were 
excessive, and that plaintiff in errer was prejudiced by argument 
to the jury and the absence of the judge from the eourt reon 
when it was made. 

A® it is prectically conceded that the verdict as to 
Liability would not be dinturbed on the ground that it was 
against the monifest weight of the evidenee with respect thereto, 
we shall not review bere the ciroumstences of the necident. 

Boat of the facts upon which the jury wee celled te 
estimate damages were uncontreverted. Fractically the only 
controverted fact with reapect te the character of the injuries 
wae whether plaintiff received a akuli frecture, The evidence 
thereon consisted mainiy of medical opinion. “hile there wee on 
Xeray of the skull introdweed in evidence the enly two physicians 
testifying as to whet it indiented diearreed as to whether it 
showed o fracture. The diegnovis of plaintiff's two physicians 
whe attendes her shortly after the seocident was that the attendant 
conditions or symptoms indiernted skuli fracture, tut one of them 
admitted that the same aymptoms micht follow without skull 


fracture from a concussion of the brain, which it is not 
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questioned resulted from the accident. He also ssid thet this 
might be a cave Of either conmssion of the brain er o fracture. 
The diagnosis of the other physician wae based upon the same or 
like symptoms. Plaintiff's own witnesses, however, were un- 
willing te aay that her injuries resulting therefrom would be 
permanent. On the other hand, defendant's medical expert 
testified that in his opinion the symptoms referred to enmed 
from the concussion of the brain and did not indieste zany lecal 
or absolute brain injury, and that the absence of such an 
indication wae conelusive of only a temporary effeet on the 
brein as a whole. 

It dees appear, hewever, that before the accident 
Plaintiff was healthy and octive, that she esred fer her invalid 
father, &5 years of age, and performed her general household 
work and her duties o# teacher of a primary school, in which 
she conducted exercises requiring seme strenueus physical 
exertions, and that sinee the accident her ability in these 
respects has been much impaired. “he was in the hospitel for 
eix weeks and did net resume her duties .# #» scheol texcher for 
several months, suffering in the meantime, and since te some 
extent, paine in end back of her ear ¢ which bled et the time 
ef the accident e and in her right leg and back. 

Witheut going into further details we think the 
evidence is hardly eufficient to sustain a finding thet there 
was a slmli frocture, and thet it is inferable from the testimony 
that a concussion of the brain vith no apvarent localized effect 
is net as serious in its consequences az 2 skull fracture. while 
there is no fixed standard fer determininz damages in such @ 
cane, they, will not be permitted to exceed what is rexsonable 
under el]1 the circumeteances,. In this case we think it prebable 
the jury included skull fracture «a one of the elements of damage. 


The proof tending to esteblish ite existence was too weak to 
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warrant such inclusion. e think damages should not be aveessed 
above $5,000, 

But it is argued that the jury were influcneed in 
asseteing dremages by prejudicial «rgument and the absence of the 
judge from the court room when it was made. The remark of 
plaintiff's counsel, on which thie claim is predicated, reade: 

"One word as to demages. ‘iemember, gentlemen, 

that this is the only time that Nre. Morey will ever 
have the opportunity to appear before a court and 
ury and esk that damages be assenned to her for the 
njuries she has sustained in this accident. If 
wre. Morey, inside ef six menths, by ressen of some 
condition insice of her head, which is not now 
apparent, and if she would within eix monthe become a 
total incapacitated paralytic she could never come 
inte court and ask for damages." 

Counsel fer defendant objected te the remerk and asked 
counsel arguing the case to "weit until his honor pasees on it.” 
Counsel improperly replied; “Yell, your objection is not very 
important anyway." At this stage of the proceedings the trial 
judge returned to the court room from hie chambers, where he had 
been when such remarks were made, end the statement was read to 
him and the obiectien thereto was over-ruled, 

‘hile we gan not anpreve of the remarks, or the 


absence of the judge from the court roow without suspending 





proceedings (Loftis v. Chi. “ys. So., 293 Ill. 475) ve cun not 





think thet either sr beth hed any appreedable effect upon the 
verdict. The evidence upen the westion of liability was not 
Clese, and, aside frem the cuexstion of skull fracture, the cone 
troversy es to the mattere upon whieh the jury were enlied te 
estimate demages rere only as to the degree er extent of the 
injuries, us to whieh the testimony was specific. The jury were 
explicitly instructed that the damages were to be determined from 
the evidenes under the instructions of the court aun divested the 
jury's attention only te such damages as plaintiff had sustsined, 
enune rating only o© elements thereof her pain, lesa of health 


and time, inability to werk and physicians’ bills. %8H An 
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inetruction perticularly warned the jury against being influenced 
by sympathy or any consideration other than the evidence and the 
lew a2 given in the instructions, and against considering state- 
ments of counsel not proved by the evidence, There was nothing 
in any of the instructions or the evidence from whieh the jury 
eould infer the right to recever for anything thet might happen 
in the future, and we do not think the remark, which plaintiff 
in errer criticizes from that point ef view, and which defendant 
in error refers to avo merely illustreting the limitation of her 
right te a single recovery, can reasonably be seid to have misled 
the jury into considering as an element of damages a possible 
development in plaintiff's condition no where else referred to in 
the record and upen which there was no testimeny, “e think it 
would be a far fetched conclusion that the jury disregarded explicit 
inetructions «se to what they were to consider im assessing the 
demeges and drew from this vague remark a conclusion at variance 
with the theory of the case as disclased both by the evidence and 
the instructions. 

We ere aware that in the Loftis case, supra, it wan said 





to be fatal error for the judge to absent himself from the court 
room during the argument to the jury, unlese it appears thet the 
complaining party was not prejudiced by what occurred in the court 
during his absence, Wo complaint is here made of any other error 
than the effect of counsel's remarke, which seemingly would be 

no different if the judge had been present. There was nothing in 
the incident to sugcest an impropriety of procedure or conduct 
invited by the judge's sbsence, In this respect the fnete are 
distinguishable from those commented upon in the Lefties case and 
others referred to. ‘hile neither counsel's remarks when critically 
analyzed, mor the judge's absence can be approved, we think it 
would be magnifying their significance out of all proportien to 
their probable influence upon the jury to treat them as reversible 
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error where the record shows unquestioned liability, and 
practically no controversy sas to the material elements of 
demagee or the facts, except ss to whether there was a skuli 
fracture. 

We think, however, thet a judgment for $5,000 is 
a8 much as should be allowed. If, therefore, plaintiff will 
within ten days herefrom remit from the judgment to that 
amount it will be affirmed, otherwise the case will be 
reversed and remanded. 

aid remittitur, however, is allowed net upon the 
theory of curing error during argument, tat merely because 


from the evidence the damages appear excessive, 


Gridley, ¥. Je, and Morriil, J., coneur, 
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BR. JUSTICS BARNRS DELIVERED THE OPINION OF THR COURT, 


Appellee aued his wife to reoover on her personal 
mote for $1500. Her defense was that tHe note wan given 
under duress; that prior thereto plaintiff in consideration 
of her promise te marry him agreed toe pay off a mortgage 
of 62265 on her home, and to that end paid towards it $1500, 
which ia the $1500 purperted to be represented by seid note. 
She alae pleaded she had a velid claim ageinst him fer board 
and lodgings, and filed ws seteoff for the same, which included 
leundry work, mureing, cere and attendanee from Jemary, 1916, 
about the time oftheir marriage, to December 14, 1920, when the 
auit was pending. in the statement of set-off she alleged the 
agreement was for $20 per week and she credited him with 
partial paymenta, leaving a belanee exceedine the amount 
payable under the terma of the note. ; 

A gary wee called and the textimeny of the respective 
perties heerd. in the midst of the testimony of defendant with 
regard to her set-off the court, overlooking the sffect of the 
statutes in removing restristionsupon the povers of husbend 
ané wife to contract with each other, and enabling them to sue 
each other on such contracts, atruick out all the testimony 
relating to said aeateoff, and the seteaff itself. Thin was 
error. iasues were formed on the seteoff, which, so far 
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there was an agreement therefor, which does not seem te be 
meectianed, he cleimine that he hed paid baerd for all mt 
two weeks, 

There was some evidence alan tending to show an 
anteenuptial arreement, and thet the @1500 wan given in 
pursuanes to euch agreement. The weiaht of auch tertinony 
wae not for the court but the fury, and under the sireun- 
stences it wan error to give a directed verdict. <Acserdingly 
the judgment must be reversed and the couse remanded. 

REVERSED AND WEMANDED. 


Gridley, F. J., and Morrill, J., ¢oneur, 
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MR. JUGTICE BARMYS DELIVERED THR GPINION OF THE COURT. 


Thies was a pergenal injury suit. Flaintiff in error 
was injured while riding in defendont in error's sutomobile, 
which he at the time was driving. UOsfendant's sister wes alse 
an occupant of the car and was riding in plaintiff in error's 
lap. It was a oneeseated enr and apparently »#fforded in- 
sufficient room for the three to ait upon one seat. The 
question for deciaion ia whether the court erred in directing 

a verdict for defendant in error st the close of the evidence, 
| which unquestionably presented a case for the jury as to 
defendant's negligence. It appesred therefrom that he had 
driven up behind » atreet cer coing in the seme direction, 
which had stopped, or was just starting up, st « street inter- 
section, and in turning te the left af the car to pase it, 
contrary to « city ordinance, thereby seme into collision with 
another sutemobile whereby plaintiff was injured. 

it is inferable from the erguments thet the court 
directed a verdict either upon the theory that the proef did 
not show, a3 alieged in the declaration, that pisintiff was 
riding with defendant upon his invitation, or that she was 
not in the exercise of due care because she allowed his sister 
to sit in her lap. %“# think beth of these questions should 
have been submitted te the jury. “hile it appears that 
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defendant, in compliance with a request or suggestion from 
his sister, dreve his ear and met the twe ladies for the 
purpose of delivering Christmas gifta from a charitable 
association with which they were connected, yet re think the 
circumstances might indicate am implied invitation on his 
pert for »laintiff to become his passenger, and thet the 
question whether she exercived due care wan purely a question 
of fact fer the jury. 

Accordingly we think the ceurt erred in net cube 
mitting the case to the jury, and that therefore the judgment 
must be reversed and the couse remanded. 

REVERSED ART REMANDED « 


Gridiey, Be Jeg and Kerrill, Je, CONGUT. 
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MH. JUSTIOS BANWCS OGLIVINNG THY OPINION OF THR COURT. 


This is a ouit fer breach of sontract te ship ereted 
eabbage. The jury aesetned domages at $1. Whatever the merits 
of plaintifi's esse or the rule of demoges, a» there war no, or 
at lesst inewfficient, preef of «ny demages sustained, the 
judgment entered on the verdict smat be affirmed. 

The order was for a ear of crated tebbage £FeOebe 
San Benite, Texas. Lefendant accepted a telegraphic order for 
the seme to be shipped april 22%, weather permitting. The 
evidence showed that the weather dic not permit of shipment 
on account of rain which prevented growers frem cutting and 
henling the cebbage. The shipment ast being made plaintiff 
telegerephed an inquiry April 24th. “eferdent replied thet 
it couldn't ship “erated* until the felliewing week. On April 
28th plaintiff wired te "express car” or it would buy ia the 
open market. Ocfandent wired an effer te ahip the seme day 
but called for »aynent in advanee of shivyping becouse of 
plaintiff’ *s shange of order fer expressing inetead of freighting 
the gocde. Ocfendont's order of the 25th wee nat accepted. 
Four deys ister defondant concelled the offer for neneacceptenee. 

Piaintiff predicntes ite claim om the less of an 
elleged difference between the purchses end market prices, but 
made ne ad*quate preof ef market priecs on omy porticuler date, 
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or thet it went into the market and bought goods te replace 
those ordered, ar that it had sold the gooda cantracted for, 
and had to replece them. ‘The only ovidence offered on the 
mubject is that given by plaintiff's sales manager, which is 
nltegether too indefinite and speculative to warrant finding 
anything more than néminel damages. lic aaid he went into the 
market and “purchesed other cabbage to fill orders,* bat when, 
or where, and what be paid, whether mere or lese then whet he 
was te pay defendant, de not apvear from the evidence. “hile 
he slse teutified that there was an advance in the price 
imuedietely after the sele it ic not clear vhat date he hed 
reference to, his tectimeny being that be was familiar with 
the market between April 19th when the order waa firet given, 
end April 25th, or that the price wea higher when delivery wae 
required, or that he had any definite or exact information aa 
to the market price om any perticular date or detes. His 
testimony was tee genera, and indefinite upon vrhich to prediente 
an asesement of damages, acouming thet plaintiff wae entitled 
therete. Accordingly the judgment will be affirmed. 

AVP ERWAD » 


Gridley, Be Tey and Worrili, des COnCuY. 
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MR. JUSTICE BARNES DULIVIRED THE OPINION OF THE COURT. 


Plaintiff wan driving an automobile east on the 
south side of Gakwood boulevard, an east and west street, 
and defendant wes driving one seuth on the weet side of Flids 
avemme, mn north and south street, 2 residentiel district of 
Chiesge, and the cars collided just south of the center of 
their intersection. Fiaintiff aved for demages to his eer 
and cot judgment for $758.25. 

Appellant compisina that the verdict was against 
the weight af the evidence beth on the question of the 
exercise of due care by plaintiff, and negligence by 
defendant. We have reviewed the svidence, which consiste 
mainly of conflicting versions of the affeir given by plaine 
tiff and the driver of defendant's car. But we find no 
justificetion therein for diaturbing the jury's verdict, nor 
necessity for a detailed recite’ thereef. It clearly pree 
ponderates to the effent that plaintiff wen net driving at 
exoessive speed, that his car hed reached the intersection 
first, that, as wae his duty, he looked firet to hia right 
for cera approaching from the south, and then to his left 
whenee defendant's car was ceming, and that defendant's driver, 


contrary to the rule to be observed in euch « ¢ase, looked 
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first to his left and then to his right, too late at the spead 
at which he was driving to aveid a collision. The circumstances 
were such that plaintiff had under the statute the euperior 
right of way over defendant's cer coming from the north, as 
"all vehicles traveling upon public highways eheall give the 
right of way to other vehicle» appresching al1 intersecting 
highways from the right, and ehall have the right of way ever 
those approaching from the left: Frevided,* ete. (See. 34, 
Ch. 95a, Cahili'’s Stats. 1920.) The evidence indicates that 
the relative positions of the two cars were such just before 
the opllision that it wae the duty of defendont's ear te yield 
the right of esy to plaintiff's, and of the driver to approach 
the intersection with hie car under sufficient control to comply 
with the lew in this respect. It ia epperent thet he did net 
exercise such care. The might was derk and the pavement elippery 
with idee, and he approached the intersection with « degree ef 
epeed indicating diaregerd of both of these conditiens and of the 
difficulty in stopping his car fer one having the superdor rizcht 
of way. 
| Appellant complains of a modification of an instruction 
tendered by it from which the court eliminated en hypothesis of 
fact predicated uwpen plaintiff's driving at « greater rate of 
specd than 15 miles an hour, and which directed a verdict in case 
ef the jury's eo finding. The instruction «s modified fully 
stated the law applicable to such = state of facts, and we do not 
think the elimination of a specific sapplicatien of it constituted 
reversible error. 

Complaint is alse made of an instruction az to the 
duty of defendant's driver to give the right of way te all 
vehicles asp rosxching the interaection from hie right, whieh 
atated that the failure te give the right of way te plaintiff 


wae negligence. while the inetruction is defective, yet aa 
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the evidence clearly indiecstes thet »oth parties renched the 
intersection at approximately the sume time, we think the jury 
prevably regarded the inutruction a» appliceble only to dink: 
state of circumstances. The inutruction did net direct a 
verdict, and we do not think it ecslle for reversal. 

APVIREEE 


Gridley, P. Je, and Merrill, J., concur. 
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WR. JUSTICN BARES DYE Yeu THR OPINION OF TRE COURT, 


Plaintiff brought thie suit to resever 4500 which he 
alleged he leaned te defendant. The latter cleimed thet sueh 
sum was given te him es security thet plaintiff, a retail 
butcher, sould not bay mest from any other party than dofende 
ant. ‘thetever arrangements they had were veronl and no other 
party wae present when they were made, 

It appears tkat one Keotren conducted a grocery 
store and leased out a portion of it for « tatcher shop or 
meat store; that defendant ran the meat etore for e while; 
that he was suececGed by anather perty whe sold out hie otock 
to plaintiff, and thet the letter ron it theresfter, Uefende 
ant, however, contimed paying rent te Kastren until some 
time after plaintiff teck possession and the ecoupant reimbursed 
him therefor. Finally plaintiff pedd the rent directly to 
Eastren. There was no lease for any epecified time and hastren 
wae indifferent whe oceupied that pertion of the etere so leng 
as he received the rent. There sppeare to have been no contract 
whereby plaintiff waa sbligated to pay rent to defendant er any 
eonsideration to support an agreement, if one existed, te my 
meat of defendunt only. Plaintiff denied thet there waa any 
such centract, and there wee ne evidence except defendant's 


thet there wee. The burden rested upon him te sustain his 
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defense that the $500 wae put up ae security for the enforeee 
ment ef such en agreement. wen if there hed been such an 
arrangement it does not follow thet the $800 would be forfeited 
av liquidated damages, and there is no preef that he suctained 
any damages. We think the jury were justified in finding that 
the money wan leaned to defendant. 

AYVIRMED» 


Gridley, FP. 3., und Worrill, J., cenour, 
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WA, JUGTICS HORNILL DELIVERED THR GRINION OF THR COURT. 


& Glaim was Piled in the Probate Court of Cook County 

by Calvin ctewort, executor under the last will and teatament 
of Karguretha Eohrn, decensed, against the estmte of Cherles RB. 
Mehren, decessed, to reeover #500 and interest thereon, alleged 
to heve been loaned by eeid Kargaretha Behrn in her lifetime to 
Nehren, who wae her brother-iyplaw. The claim wae based upon a 
note alleged to have been executed and delivered by ‘ehren, which 
it is stated hese been lost aur mislaid, thereby preventing ite 
preduction in court. An appeal wae taken to the Circuit Court 
‘rom the erder of the Probate Court diasllewing the cleim. There 
was jury trial in the Cirmit Court reenlting in «o verdict and 
judgment against the claimant and in favor of the estate of 
Rehren, Apreilant centends thet the judgment ie contrary to the 
law and the evidence. 

. Upen the trial of the ense the claimant teatified in 
his own behalf. His testimony au to conversstions with Vemen 
was Cleprly inadmissible, but no complaint is made on thet nocount. 
A memorandum kept by Hergaretha Sehrn in her lifetime waa received 
in evidence. This document contains werde end figures evidently 
relating to sundry charges end receipts on account of intereet. 


its connection with the mbjectematter of the case wes not shown. 
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It does not on its face aprear to be an sccount with Mehren. The 
court proverly refused te ellow certain other witneeses who were 
called to testify on behelf of complainant for the reason that they 
were interested perties and disqualified under the statute, 

The claimant had the turden of proving the existence 
of the debt. He failed entirely in this reapect. The record 
contains no evidence which would have justified the jury in 
finding the issues for the claimant. There is no reversible 
error in the record, 

The judgment of the Cireult Court is affirmed. 

APFIRMED 


Gridley, P. J., and Barnes, J., concur, 
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BN. JUSTICN MORAILL DELLVEMD THE OPINION OF THE CovRT, 


This ie an appeal from # judement of the Cirouit Court 
of Cook County for $492.33 upon a verdict fer that amount in 
favor of appellee, whe wee plaintiff in the court below. The 
netion is based upen a policy of insurance iseued by defendant 
on the life of Kate imkic, wife of the plaintiff, for A500, dated 
Jamiury 2, 1917, and oayable te plaintiff am beneficiary. The 
declaration set forth the terns of the policy and alleged full 
compliance therewith on the part of the insured. A plea of the 
general issue and thirteen special pleas were filed by defendant. 
These special pleas alleged that certain etatements in the 
application for insurance, which formed « part of the policy, 
were untrue, and particulariy these relating to the prior 
fliness of the insured and the charecter, symptons end treatment 
of the sume and the present ond past phveieal condition of the 
applicant, and that by rensen thereof the plaintiff is precluded 
from reeovering. 
| The application which formed a part of the policy 
eonteined signed declarations by the insured that the eta tements 
and anaweres to the questions of the defendant's mediesl examiner 
therein contained were true, and formed the basis ef the centract 
ef insurance and thet all such statements were made as an inducee 
ment to the company to issue the polisy. ‘The statements which 


ere alleged te be untrue were to the effect that the applicant 
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hod never hed consumption, disease of the lungs, habitual cough 

er spitting er raising bleed; that she was in sound henith and 

had ne physical ar mental infirmity of any kind; that she had 

not been under the care of any phyeicion within two yearn; that 

she had never been under treatment in any dispensary, hospital 

or asylum or been an inmate of any alms house or other inatitution, 
and that she had never been seriously 411. The application was 
made November 19, 1916. The policy wos iesued Jameery 2, 1917. 
The insured died of consumption June 3, 1917, st the Cook County 
Hoepital. 

The evidence suctaina the contention of appeliant, and 
it is preetieally undieputed, that many of the applicant's coswers 
ae to her present and past ecendition ef health were untrue. These 
angwers were material to the risk and constituted the basis of the 
contreet of insurance. ‘The policy ess issued in relisnee upon thom. 
Their feleity would furnish ewele ground for a reversal of the 
judgrent herein were it not for the fuct that the policy upon which 
the ection is baced contains the fellawing provision: 

"This policy (end the application therefar) 

eonstitutes the entire contract between the parties 
and ehsll be incontestable after one yeer from the 
date of its iesue excent for non-payment of 
premiume.* 

This feature of the policy is expressly recognized by 
the statutes of this state relating to the subject. (Cahill's 
Statutes, chap. 73, section 575, saragraph 3.) It is true, 8 
suggzestes by eppellant, thet the cause wen not tried upon this 
theory and the incontestability of the policy wae not considered 
upen the trial, but it has been repestediy heid that the beneficiary 
can avail himeelf of such = provision when the case is under 
consideration by a reviewing courte 

In Zink v. ‘wpreme Lodge of Knighte of Pythise, 217 Ili. 
App. $4, the ease was tried in the lower court upon the theory of 


suicide, but this court in its opinion gave effent to the insen- 
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terntability provisien in the policy. In Honshan v. Xetropolitan 
Life Insurance ce., 243 fll. 46, the defense was bneed upon the 
alleged breach of warranty contained in the applicetion and not 
upon the ground that the policy had been preeured by fraud, and 
the case wes tried upon that theory, but the court held that the 
plaintiff waa ontitied to Judgment for the rasson that the policy 
conteined a provision that it should be inconteetable after two 
years except for fraud. In the ensea et bar the incontestability 
@lause is absolute, exewpt for non-payment of premiums, which is 


not reiied ugen as a jefanse. Im the recent cese of ¥ Ste 


bL. By. Co. Vv. Chicago Sity itys, Co., MO T11. 169, it wis held that 
this court is suthorized to pate upon beth the facte ont the jaw, 





even though ao propositions ef law were beld by the trial court. 

The defendant wae not veifeved fram the obligstion of ite 
tontreet to sseertain o11 the facte material te ite liability aré . 
cancel or reselnd the contract within the periad of one yesr oF be 
barred from thereafter contesting its liability under the policy. 
The richt of the appellant te rescind the policy wee neither enlarged 
nor abridged by the cesth sf the insured. The prevision that the 
> pelicy shall be incontestable after ene year from ite date except fer 
non-payment of premiums bars the company from centesting the pelicy 
on ony ground except for nenepayment of premiums if the dasurer bes 
hed the full year in which to take action to veid the policy. Ramsay 
ve Qid Colony Life Ins. Co., 297 TL. 892. after the lapse of the 
period of one year, even fraud is net available te void it. Flansgan 
vo Federal Life Ins. Co., 231 211. 309, 

The judgment of the Yunicipal Covrt in affirmed, 

AF PIRWED. 


Gridley, *. 3., and Barnes, J., concur. 
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ERACKR TO MUNICIPAL COURT 
OF CHICAGG, 


BR, JUGTICE MORRILI DELIVERED THE OPINION OF THE GcuURT, 


The writ of error herein seeks a reversal of a jude 
ment of the Munieipal eourt of Ghicage for $523.56 againat the 
plaintiff in errer, who wae defendant in the court belew, and 
in favor of defeniant in errer, who was plaintiff below. Pilsine 
tiff's statement of elaim shrews that the setion was brought te 
recover daiages alleged te be due plaintiff on seceunt of the 
alleged breach by defendant ef a certain written agreement be- 
tween the parties dated Mareh 1, 1917, by the wrongful discharge 
of plainti?zf from his employment by defendant on dune 17, 1917. 
Defendant's affidavit ef meritea denied that plaintiff fulfilled 
the conditions of the agreement to be kept and performed by bim, 
and thet the discharge of plaintiff was wrengful. There wag a 
jury trial resulting in a verdict and jadgment for $525.84. 

The contract between the parties previded that dee 
fendant employed Jesmer as manager of its foreign departuent re- 
lating te Kussian and Polish trade for one year at $30 yer month 
for the aenthe of March, April and Kay, 1917, and $100 per month 
thereafter, and in addition sheuld pay plaintiff a commission of 
25 per cent of the net profits realized from the Pusecian and 
Polish trade. Plaintiff agresd to devote his entire tine ani 
efforts to the business and to use every effort to promete and 
suecesafully conduct the sane. ‘The other provisions of the 


agreement are not material te the consideration ef the present 
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ease, Plaintiff's sulary wee paid te June LY, 1917, “hich was the 
date of hia discharge by defendant, and the judywent is fer salary 
for the balance of the period between that date ami Barch 1, 1914, 
Less the amount earned eisewhere by plaintiff during that poriod. 

the evidence showa that for the firet few woeks after 
the empleyment commenced plaintiff? was fairly attentive to his 
duties and constant in his attendance at hie employer's place 
of business, ulthough his efforts were unproiuetive ef any of 
the reoults contemplated by the agreement, Ne prefita were dew 
rived from the depariment under plaintiff's charge. Thereafter 
his coniuct beeane wneatiofactory. TM wav the subfeet of ree 
peated complaints fron his ampleyer, whese efficera sought te 
obtain information from plaintiff as te hew he was spending the 
large anount of time when he wae mot at his eupleyer's office, 
He wae frequently absent fron defendent'a plaee ef bucinene dure 
ing business houre for large portione of the day. He olatmed to 
be eut of the office working up teriness for hia exmloyer, but 
yefused to furnish the nanes of porcone upon whem he had called 
_ er to give anything more than a very general acoount ef hie age 
tivities, He said that be was scliciting aceountea for the bank, 
although he wan net @=aployed for that purpews, Re rafuaed te 
give the nmamese of the parsons solicited, the evidence further 
ehews that during the period of hie employment plaintiff was ine 
terested in newepacer work amd devoted mere or lege time to it. 
Soeur wlinesses testified te those facts, Ii is true that they 
are officers or tuployes of defuniant, but they are not more 
interested in the remult ef the auit then s'laintiff, whe vas 
practically the only witness on hiw side of the ease. 

The gontrast between the parties required piaintirf 
to devote his entire time and «11 hia offerte to the service of 
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the defendant. ihe great weight of the evidense shows that plains 
tiff failed te fulfill this important eondition of the agreement. 
Fer that reason defendant was justified in discharging wlaintift 
and there can be ne recovery by him on account of hie salary for 
the remainder of the period covered by the contrast. 

The judgment ef the Municipal court wae contrary to 
the manifest weight of the evidence and is therefore revereed with 
a finding ef fants. 

REVERSED WITH FINDING GY PACTS, 


Gridley, FP. J., and Bornes, J., coneur. 
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the court finds as ultimate facts in the case that 
Plaintiff violated his contraet with defendant ami did not devote 


his entire time and sll hig efforts to the service of defendant. 
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RR. JUSTICE MORRILL DELIVERED THE GPINIOW oF THY COURT. 


Plaintiff's statement of Claim, filed June 28, 1920, 
alleged that on er about Janmary 22, 1950, plainiirf contracted 
with defendant for the sale to the latter of 50 pleees of serge 
Containing approximately 3660 yards at a price of $4,806 per yard, 
to be delivered during February and Mareh, 1920; that on February 
17, 1920, plaintiff delivered to defendant 11 pieces of said mere 
GQhandise, containing apyreximately 880 yards of the value of 
$3429.69, which was paid by Plaintiff in aeccordanese with the con 
trset; that during the monthe ef February and March, 1920, plain- 
tiff delivered the remaining 39 aleces, aonteining 2600 yards 
approxiuately, the value of which, at the agreed price, was 
$11,686.75, which beeame due and payable under the terns ef the 
contrast May 1, 1920, and that defendant failed and refused to 
pay any part of oaid sum. By ite sf€fidevit of merite defendant 
fenied the existence of the contraet mentioned and ite® liability 
to pay eald cum. It adwitted ite refusal to pay, but slleged 
that there was nething due under the sontract, Tt further averred 
that under the contract made by defendant with an agent of plains 
tif’ it was agreed that defeniant could pay for the merehandise 
four menthe from delivery with a discount of TS, or could pay in 
thirty days with a diseount ef 16% at defendant's option ond that 
aid four months had not elapsed at the tine ef bringing the muit. 
It further alleged that the goods delivered by plaintiff were net 
secerding to the sample but inferior therete, and that upen ihe 
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reeeipt of said goods defendant notified plaintiff eof eueh ine 
feriority and cancelled its order for the balance of the sends, 
By an awenduent to the affidavit of merits filed February 14, 
1921, defendant denied that it ever entered inte the contract 
specified in the statement ef claim and alleged that said alleged 
eontract is uncertain, indefinite and unenforcible, amd that if 
there ever wan sugh a contract it was duly cancelled by defendant 
pefore plaintiff acquired a rvight ef setion thereon, There was 
a trial before the court without a jury, resulting in a finding 
and judgment in favor of plaintiff for $11,936, 75. 

Aopeliant secks a reversal upen the ground that the 
judgment is contrary to the law and the evidence, basing bis cone 
tention wpen the theory thet there was no contract between the 
parties and that the alleged agreement woon which agpallee relies 
was uncertain, indefinite and unenforcible; that it wae void fer 
leek of mutuality and that defendant had a right to canesl, and 
aid cancel, the same February 17, 1920. These contertions were 
embcdied in certain propesitionm ef law and foot which defendant 
subnitted and which the trial court refused te held. 

Substantially all of the evidence relating to the 
trangaction is included in o stipulation between the parties, from 
which it appears that on Jamary 22, 1990, defendant geve te one 
King, ® saleeman ef plaintiff, an order for the 50 pleees of goods 
in question. King hed no authority to accept or rejest the order 
and was euwpowered only to raseive the same and tranemit it te hie 
principal, which he did. This order provided for a discount of 
10% if payment was made in thirty daye and of 7% if payment was 
made in four monthe, The order waa secepted by plaintiff without 
change, except as te the terms of payment. On Jamary 31, 1920, 
plaintiff sent te defendant by mail a eonfirmation of the erder, 
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whieh specified the 80 pieces of goods at the price mentioned in 
the statement of claim. It alec steted the conditions of sale, 
which were, in substance, that the agreement was contingent upen 
strikes, accidents, delays of carriers or other delays beyond the 
eontrol ef the vender; that all gooda were geld f. o. ®&, will and 
ali deliveries consummated at the point of shipment; that the orm 
der was given and accepted upon the condition that the delivery of 
goods thereunder ghould be subjest te a @eredit limit which might 
be fixed by the venior at any time during the execution of said 
order; that no goods shall be returned or allowances made for any 
gause after thirty days from delivery or after gooda are sponged 

er cut; that « discount of 10° is allowed Af payment is made with 
in thirty days; that the erder is accepted subject only te the 
procuring of the necessary yarns by the vendor and wight be reduced 
in quantity or caneelled entirely in socordance with the ability of 
the vendor te manufacture; that in dywing the cloth the vendor will 
use the best materials ebtainable but does not gusrantee the reo- 
sults. The letter specified the only terms and soniitions upen 
which the erder was accepted by the vendor, ani the vendes was in- 
structed that if these terme and conditions were net in every way 
correct, the letter should be returmed to the vendor immediately, 
Plaintiff was a warufacturer of sloth and defendant was a manu- 
fasturer of clothing. 

The president of defendant company, whe was the orly 
witness upen the trial, stated that this letter was recelved by 
defendant but that he gave it ne particular attertiom and did net 
motice the terse of payment specified, If the conditions of the 
proposed sale were unsatiefaetory to defendant, it shonld have 
notified plaintiff promptly te that effect, as instructed in 
Plaintiff's letter, in order that plaintiff might not be put te 
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the expense of marwfacturing or shipping any pert of the orter,. 
Re such notice wae given. 

Prior to February 17, 19206, plaintiff shipped 11 
pieces of the goods to defendant, which were secepted and paid for 
vy defendant upon the terms asnttoned in plaintiff's letter of 
confirmation. Thereafter a considerable eorrespondence angued baw 
tween the parties, Much of 4t relates to the claim of defendant 
that the goods éid mot conform to the sawple submitted. Ase this 
defense was withdrawn upon the trial by stipulation, it is unneces- 
gary to discuss thoss portions of the correspondence which relate 
therete. The rewainder ef the egorrespondonce indicates the dige 
gatisfaction ef defendant with the terns of pagment specified in 
plaintiff's letter of Jamuary 31, 1920, and it ie claimed that it 
was entitled to the alternative terms epecified in the eri sinal 
order given te King ef yayment within four monthe with a 7% dine 
count instead ef payment in thirty days with lo® diseount, as 
specified in plaintiff's letter of January 31, 19%. The testineny 
of the president of defeniant company ahowe that there was a deeoline 
in the prise ef these goode in the summer of 1920, We regard a dise 
ouesion ef this sorresvenience as whelly immaterial, and therefore 
unneceguary, for the reagom that defendant had ratified the terms 
of his purchase as stated in plaintiff's letter ef January SL, 1926, 
by failing to rejeet them promptly upon reeeipt of that letter and 
by accepting and paying fer a sceneiderable pertion ef the merebandise 
covered by the order upon the torms therein specified. The recora 
does not show that defendant ever repudiated the purchase, In ite 
correspondence defendant claims that the geoda were inferior to the 
sanple, being “too light" (whether in eolor or weight is net sisted) 
for its use, but on the trial abandoned thie ground ef defense. Dew 
fendent alee found feult with the terme of payment, but 1% accepted 
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and paid fer 11 pieces of the goods upon the terwm specified by 
plaintiff, Plaintiff's letter of Jamary 31, 1930, and the aco 
eeptance by defendant of the conditions therein stated, constituted 
the contract between the parties, whieh was certain and definite in 
its terms. After acceptance of plaintiff's terms ef sale and @ pare 
tial performance by plaintiff, defendant hud no right te repudiate 
the gontract and demand a cancellation of ita order. 

The contract was not void for lask of wutuality. Dre- 
fendant's contentions in thai respeet are based upon the conditions 
apceifiad in plaintiff's letter of confirmation to the effeet that 
the agreement was contingent upen etrikes ox other delays beyond 
plaintiff's sontrol and was subject to the ability of plaintiff te 
procure the necessary yarns. These coniitions de mot bring the 
contract within the clases of cases eited by sppellant holding cone 
tracts void for lagk of mutuality where one party is bound and the 
other rescrves the right to cancel or asgumes no obligation whate 
ever, Vogel v. Bekog, 157 111. 330; Olson v. Whiffen, 176 111. 
App. 182, Gomiitione ef this character, exeusing ene ef the parties 
from perfornance or from liability resulting from failure to pare 
form in case of the occurrence of events beyond the control of such 
party, dees not render the contract void for laek of mutuality. 
Ordinsury business prudence requires that sueh reservations be made, 
unless the party intends to bind himself te performance at sill 
hazards. aAceordingly, 1+ is oustomery to etibody in contracts 
suitable provisions excusing performance and exempting a party 
from liability for noneperforuance in ease performance is prevented 
vy fire, flood, eubargees, strikes, Lockeuts, orep failures and 
otker causes beyond the control of the party failing to peorfers. 
Such previsions do not render the contract void for lack of ou- 
tuality. 5 ®iiliston on Gontragte 1966; 13 UC. J., p. 33%, see, 
187, and cases cited. Plaintiff fully performed his obligations 
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under the contrast between the parties and is entitled ta recover 
for merchandise sold ond delivered at the stipulated price, 
the judgment of the Municipal court ia affirmed, 
AVTIPRED. 


Gridley, ?. J., ami Barnes, J,, concur, 
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wR. JUSTLOs MORRILL DELIV THR OFINION OF THE COURT, 

fhe apsoellant in this case teck Judgment by confecsion 
agsinet appellee in the Municipal Court of Chicage on august 25, 
1920, fer 486 and costs. The judgeent was entered by virtue of 
the warrant of ottorney conteined in a certain leese frem eppeliant 
to appellee. On September 1, 1990, on motion of appelise, leave 
wae given ta it to plead to the declaration, end it wos ordered 
that the judgment previeusly rendered stand as secmrity. The case 
was heard by the court without a jury. There was a finding and 
judgment ageinst plaintiff, she has eppealed. 

The lease demised the premises imew ss fist No. 2 on 
the second floor of the building at 8209 Ingleside aveme, Chicago, 
for s period of one year from May 1, 1920, to April %, 1921, at 
a rental of $9C per month, payable in advanee. After the lease 
woe executed the lessee, who is appellee here, paid $50 on aecount 
of the first month's rent. On May 1, 1920, he notified plaintiff 
that he would not take pogseasion under the lease, stating as his 
reason for hiw refusal ta do s6@ that the premises were in an 
unganitery condition. On thet date plaintiff received by mail a 
check from defendant dated April 50, 1920, for #60, being the 
balence af rent due for. the month of May, 1920, The check cus 
deposited and wus returned te plaintiff marked “payment stopped.” 
Safendant failed te take gsosseusion of the premises pursuant te 
the lease and thereupon pleintiff re-rented the premises at $90 
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per month for the dulance of the peried te April 30, 1921, and 
fock% Jjutguent against defendent aa slated, the amount of the 
judgment consisting of the item of $60 for the balanee of the 
Way Pentel and 320 stterney’s fees, 

Helendaunt's affidavit of merits denied any indebtedness 
to plaintiff and alleged thet he had paid te plaintiff the sum of 
294, of whieh amount $30 wae to apply upen the firet month's rent 
and $64 wee peid by defendant te apply upon the coat of alenning 
end decorating the premiees, the eotimeted expense of which was $124, 
The effidavit further alleged the unssnitery condition of the 
premises, which constituted his reason for feiline te move into the 
premises, He sluimed that the $44 paid by him for decorating 
expenses ahould be aprifed om the rental account, leaving plaintiff 
indedted to defendant in the eum of $4, ‘The case wae heerd by the 
court without a jury, the trial resulting in a finding and judgment 
in favor af dufendant. 

The lesae, aneng other thinga, provides, in 2zubetunee, 
that the lessee hae axamine’ and knows the conditions of the 
. premise » and haa received the same in seed order and repair snd 
that no representatione as te the gondition or repair thereef 
have been made by leseor prier to the exewtion of the lease that 
are not therein expressed. It hae been held repentedly that there 
is no implied contract on the part of a landlerd thet the demieed 
premises are tenantable or thet they will continue so during the 
term and thet when a leses@e enters inte a leave covenanting that 
he has received the premisea in goon repair and agrees te keep the 
sume in repair st hie ow expense, there is no implied covenant 
on the part of the lesser to keep the premisen in « tenantable 
cenditien. The leseee takes the premises os he finds them and must 
hold them subject to whatever covenants his leave contsins. Friedman 
v. Sehwabachsr, 64 i11. App. 422; Yatson v. Meulton, 100 Ill. App. 
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560; Blake v. Hanous, 25 id. 486. The failure of the lessee to 





teke poeecasion of the premises is net a defense te an action 
for the rent. The demised term commenced May 1, 1926, and from 
that date the leasehold interest in the premises was vested in 
defendant for the term specified. His interest in the premises 
was definitely fixed and settled by the contract from the date 
of his delivery. If he elected not to take the premises or te 
abandon the same, he did se at his own risk, His lisbility 
does not depend upon possession. Landt v. MoCullough, 121 111, 


App. 328; Mayer ve Lawrence, ‘ id. 194; Esbeock v. Scoville, 
56 Ill. 461, 





it is undisyuted that the proposed lessee required the 
redecoration of the flat, the estimated cost of which was $124, 
and that the lessee agreed toe pay ($64 of that amount. Appellee 
requested that this wrk be done and agreed te pay a portien of 
the expense. He fulfilled this agreement and if he then decided 
te abanden the lease he cannet recover for the expense which he 
ineurred upon his own request and for his benefit. The lessee 
violated the contract embodied in the lease snd was therefore 
liable both for the rent and the additional expense incurred fer 
decorating. 
Fer the reasons indicated, the judgment of the Funicipal 
Court is reversed and the case remanded with instructions to vaed ¢ 
the judgment of Merch 12, 1921, and to enter in its place anid stead 
a judgment in the following form: 
"Therefore it is considered by the court thet the 
judgment entered herein on August 23, 1920, in favor 
of plaintiff and against defendant fer $86 and costs of 
suit stand in fuli force and effect as of the day of 
its rendition.* 
REVERSED ABD REMANDED WITH DIRECTIONS. 


Gridley, ®. J., and Barnes, J., concur, 
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Pimistiff in error aeeke the reversal of a judgeent 
against it in an actien of asswupsit which it brought in the 
Superior court of Gook Gounty duly M, 1929. Pilaeintiff ie on 
Avinscne corporation and defendant « Vigcecnsin serperation. 

Plaintiff's claim ie based upen the alleged lisbility 
of defendant under a certain contrast between thea dated August 
31, 1915. Gm that date defendant wea knewr ae the Badger Casualty 
Cempany, but thereafter changed ite name te that of Midland Gaosualty 
Comany. mn the date ef the contrast there was in existence an 
Hlidseis corporation known as the “idland Casualty Company, botwoen 
which ani the gleintifif there hai been vrier besiness relations. 
The contract of August 31, 1915, recited the execution of a eertain 
other contract dated September 23, 1915, between the Midland Oceualty 
Company, an Dilineie cerporation, and the plaintiff, whereby that 
Gompasy agreed to pay plaintiff a eertain fixed pereent«ge ween the 
gross preaiume collected by the Gasuality Gempany from the sale of 
personal secident and health scthiien ed + be iesued by the 
Casualty Company between the years 1914 and 1935. Tt also reeited 
that the Badger Casualty Ceupany (which is mow krown og the Midland 
Gamalty Coupany, Wisconsin corporation) had consunmsted an agree 
ment With the Midland Casualty Company ef Illinois te reineure 222 
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ef certain lines eof policies previvaaly iswued by the Lilineis com 
pany as of June 36, 1015, and that it was the desire vf ali three 
of the Sapasies acavdoned ty sancel gadd vonbract ef September 23, 
3924, ond anter iste & BOW agrdoment in liew of eli prior agraenents 
between the Midland Gasualty dempany of Tliineis and pisintiff. Under 
this agreeaont the Badger Casualty Company agrecd iv pay plaintaf? | 
Comissious at Tised retem on the various lines of business sequired 
unier its voutruet wiku the “ddlewi Caswaliy Goxupany of LLainels, and 
thai the paymante should be Unie SGui@-Ghnuesiy on the Lith days of 
Jarmaxy; uni July of Gowk your, aocumanied by a weliten vialesent 
showing the e@liaetions duxing the powiod ter whiek payaunmt was boing 
mace. Under this cuntrast pialnelis sovenunted to cooperate in every 
Way reunyenably within ite power te facilitate the tranufer of the 
insurance busluses of the Gidiami Casualty Company (wcanimg the 
Tliineis cenpany) t¢ defemlani. Theve were atiached tu this eentract 
ae Danitit "4.° a eapy of the agrecnent between the Midland Cueualty 
Cowpany of Lliingia and the plaiatifl, dated September @4, 1914, which 
-provides fer tha payment Wy the Casualty Company to ihe Oparat ene OOiRibe 
pany of geriain Times perveiiages on preulwiae collected by the casualty 
Company, and a@ Exhivlt “4,” the agvecuent between the Badger Uasualty 
Company ani the Sidiawd Casueliy Coapany of illincia providing for 
the agaignaent by the iilineise company te the Wiaeonsin company ef all 
(Of jta right, title auc inierest in policies dewued by it prior to 
amd in eilelence om Juae 3G, 4015, sui fox the asswapiion by the 
Wievoatin company of the vlekw under seid policies. 

it 42 undisputed that pluimiiify fulfllied ite ebligations 
under the contract ef August 31, 1915; that the Sidiand Gamielty Come 
pany of Lilineis traneferred its business te the Badger GCamealty Cone 
pany in aecordance with ite agreement; that the Badger Casualty Company 
subsequently changed its same to iat ef the Midiand Cusunity Company; 
and that several payments were made by defendant tc plaintiff under the 
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agrement of August 31, 1915, but that no payments were made for 
the first half of the year 1917 and fer the subsequent semi- 
anual periods. 

Several plese were filed by defendent, but it is 
Receasary te consider only ene ef them, a3 no evidence was introe 
duced by defendant in support of the remaining plese. By its 
third plea defendant alleged that plaintiff ie an Azizena care 
poration organized on or about December 22, 1908; that the purpeses 
fer which it wens ineorparated wore to act ae insurance agent, 
financial agent, vroker or fiseal agent for ether corperstions; 
to own, hendie and control iettera patent and inventions and shares 
of ite own capital eteock and that of ether corporstione and te vete 
any shares of etock of othar corporations owned by it; to borrow 
money end te issue bende, notes and other evidence of indebtedness 
and secure the payment of the seme by mortgage, deed af trust or 
otherwise; te de a general manuf octuring ani mereantile business 
and in general te de and perform ouch actions and tranenct sueh 
business in connection with the foregoing objects not incensistent 
with lew in any part of the world as ite baerd of directors might 
deem advantageous, and that plaintiff's articles ef incorporation 
provided, wong other things, that plaintiff's principal place of 
businese outside of the territory of Arizena ahould be at Chicago, 
Tllineis. The ples further avers that beginning with December, 1910, 
Pinintiff comzrenced the tranaactien ef the business at Chicago for 
which it wae incorporated and that thereafter and ever since plain- 
tiff meinteained an offiee in Uhicege for the transaction of said 
business and held ali of ite corparate meetings within the State of 
Illinois. The ples further averred that plaintiff wos never at any 
time licensed or authorized to transect business in the State of 
Tllimeds and hed never complied with the provisions ef the Illinois 


law regulating the admission of foreign corporstions fer pecuniery 
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prefit te do businevs in the Gtate ef Illinois, wt that on the 
contrary, hed treneacted ite ordinary mMeinese in that state in 
violation of the laws of Iliineis. The ples further avere that 
the contract of Anguet 41, 1915, was made in the State of 
Zliinois and was te be performed therein ond thet at the time 
of the exemtion thereof pisintiff wos trensseting ite ordinary 
business in the -tate of Illineis in vielatien of the lawe of 
that state, by reason whereof the said contract of suguet 31, 
1915, i@ mull and void and the plaiatiff prehibited from meine 
taining any setion thereon in the courte of the tate of 
fliinois. 

The execution af the contracts mentioned is not denied 
and there wae evidence tending to austain plaintiff's claim. At 
the close of plaintiff's cuse a metion waa made by defendant fer 
an inetructed verdict in ite faver, which was denied by the court. 
Thereupon « large amount of evidence wee intreduced tending to 
show the nature of the business which had been conducted by Plaine 
tiff in the State of Illineia commancing in the year 1908,and for 
several years subsequent thereto, from which it apreared thai 
plaintiff had maintained an office in Chiecege and «a elerical force 
fer the transaction of its business ond had entered into con- 
traetual relations with the Midland C»suaity “ompany of Lilineis 
for the sule ef stoek and pelicies issued by the latter, and thot 
it Kad at oll times ¢uring seid period, and afterwards, weintained 
@ ban« account in different banka in the City of Chiesage. It 
appears, however, from the evidence that plaintiff hed transacted 
no business in Iliinois subsequent to September, 1913, The 
seeretary and trassurer of the plaintiff ecorporstion testified 
that plaintiff had net seld any of the stock of the Midland 
Casualty Company after September 3, 1913, and that it hed never 
#01¢é any inouranee or insurance contracts er established any 


insurance agencies or an office farce or emplieyes in the “ity 
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of Chioege or elsewhere after that date; that ite hooks were 
kept in Chicago after Geptember, 1915, and that the only tusinegs 
dene efter that dnote sa the collection of the commisvions due to 
it under ites contract with the Hidlend Cosusity Company ef iliineie 
of September 25, 1915, and ita subsequent centreact of August Sl, 
2915, with defendant. It kept s bank account in Chiecage during 
1914 and subsequent years, bit the tranesetions in 1914, 1915 
and 1916 were few in number. uring the yeer 1917 there was one 
oredit and no debit transaetiens, and aince that time there has 
been a balance of ©8.99 im the account. The belonces during the 
entire period since 1914 were omeli ond generally ieas then $100 
at any time, At the clase of defentant'’s testimony the motion 
for an instructed verdict in favar af defendent wos renewed and 
wet eliawed by the court and judgment was entered seserdingly. 
The statute of the State of ILlimeis provides that no 
foreign corporation doing maeiness in this state without 
license ehell be permitted to meintnin any euit at law or in 
equity im eny of the courts ef this state upen any demand, whether 
arising out of contract or tort. Cahiil’s dtetetes, chap. 52, 
sae. 94, It dis admitted by pleintiff that it hea no license to 
transact business in the State of Iliineiz, mit plaintiff insists 
that since September, 1913, the only wusiness traneseted by it in 
this state was the single tranesction with the Widiend Casuaity 
Sompany af Illineis embedied in the contract with that company 
ef geptember °3, 1913, and the agreement eubstituted therefer 
with defendant dated Avgust 31, 19158. UOefendant's motion for an 
instructed verdict seems to have been sllowed upon the theory 
that defendont had established an affirmative defense, which was 
not contradicted or explained by any retuttnal testimony on the 
part of plaintiff and that defendant's testimony fully estebliahed 
the facts necessary te suprert such defense, thereby rendering it 


preper to direct a verdict for defendent. ¢ er Ve Ss “s (Mog 
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245 Ili. 148. 

As we view the case, the validity of the defenee that 
pleintiff is precluded fren recovery upon the ground that it wes 
unlewfully doing meiness without a license in the state of 
Lllinois must be determined by the facts and clreumetences shown 
regnrding the business conducted by plaintiff on suguat S1, 1915, 
and subsequent therete. Wuch evidence was introduced upon whieh 
defendant's argument ia bawed to the effect that for several 
yeare prior to September, 1913, pieintiff was transecting some 
ef ite corporate tusinese within the “tate of Illimeis without 
@ license, but such argument ie predicated upon inference rather 
then upon apecifie presf., There ia na evidence showing that 
plaintiff, immediately prier to and on ond subsequent te August 
$2, 1915, was treneacting any meiness in the atate other than 
the reeeipt of the comsissions accruing te it under the contract 
with defendent. The business whieh « fersign co poration is pre-e 
hibited from tranececting in the itete of TLidmeis« without a 
Aicense is that which ia done in accordance with the cherter 
, powers of the corperstien which were conferred upen it by the 
etete where it was incorporated, and met such sets na are esuantial 
te the proper menagement of ite internal affeire. Alpena Sa. ve 
Jenkins, 244 121. 384; Mandel v. Swan Land Co., 154 4d. 179; 
Bradbury v. teukegan GCo., 113 Ill. App. 660. Accordingly, it has 
been held that maintaining an office fer the cenventense ef agents 
and employes and for the adminintratien of the internal offsirs of 
@ corporation dees net censtitute o vielx<tion ef the statate. 
Iselated tusiness trensnetions, ziving actes or eblicstione fer 
indebtedness, purchasing supplies and making coli-ctions, have been 
held to be acts which @ foreign corperstion can perferm in this state 
without the necessity of securing » licenee to trenenct business. 
Bose ve Te & ¥. Ryo Co., 790 Ill, 376; Plewv. Heerd, 274 id. 232; 





tiabe aids wh are txan soy woltoxegre? ayters? o Avidy afoy a@ of Bho >” 

















| tae watt sours ten on nb te Yoong wetES 
doandors otf vobew a at aiteoniatin, pete hrm a 
hin ht Mba died denial ale de sales 
<g-bmcttibe obnahie ie ababt ode wh anbeeenmnet inet 
Raby out Re eaawheACNe HE anh Bt dotein todd ade we 
as? qd ff nouH Deve nes exo Mokde Rod aReging wate ma 3 _ s 
febtaaete ita wa ngox ctam fom boa _Podaveqncamtt aow 2k vresty om we Ss 
oe scavanel -Bthn Ye Larvetnd a wbbeaeaiaysmaieii: ont 0 


ate ne eoueleavens otf wat nostte hae ssabhibatniioes tasty ab ‘ 7 a 
te orintty Lawresad onff Yo madtuntatnhede ait 0% tan, sexetone tiie i 
owarnte aft te nestaiody @ aft itenes fon ceed SOLS ORAS we a 

18? Anette pikes re vudom gatvin yamaktonomnnt nvantow Satake 
Aim! Ore ynnatdou lke _miver bor wsdingax yakwuder eg ,osembogmonan es a 


Oe Porno OF seoee ds w aeetenee Te etleareec elt Sunt tw 
88S HE OUR hone .w ese 1OOE KKK OOS MD enh kh ot ov peat 


ee Oh ru 


= Je 


Bradbury ve foukegan (oe, LIS Ill. App. 606. 
We are of the epinien that the trial court wan not 


justified in directing the jury to find the iseves fer defend- 
ant, and thet the ¢nse should have been sulmitted te the jury. 
The evidence ef an affirmmetive defense wan net sufficient te 
werrant the court in failing te observe the rule thet if there 
is any evidenee in the record, which, etanding salens, tends te 
prove the material allegations of the deeleretion, the metion 
for an instructed verdict ehould be denied, even though the 
court de of the opinion thet a verdict for plaintiff if given 
must be set astée ae ageinet the preponderanee of the evidenge. 
Libby, Meveil & Libby v. Conk, 222 11. 206, 
The judgment of the ‘wperior Court ia reversed 

and the ¢us¢ remanded, 

? REVENSRD AND ARMAND De 


Gridley, Pe Je, and Barnes, Des COngurs 






































121 = 27071 \ 
/ ‘ 


estate of Frank Par APPEAL FROM 





deceased, 
GIRCUIT CouRT, 
COOK COUNTY. 
V¥Re 
JOHN BakTON PAYNR, Sree 
General of Ronen grees 
of the United iaaiaed FY Th PA 
| Pomaes * ep St ofhe ‘O kes 


WR. JUSTICE MORRILL DELIVERED THE OPINION OF THE COURT, 


The declaration alleged that on April 29, 1919, 
defendant was operating the railroad of the Chicare, ¥ilweukee 
& St. Poul Redlway Company a8 a commen cerrier engaged in 
interstate commerce, using certain railroad yards belonging to 
that company in Chiesge, that the decedent, Pronk Tomasiewtes, 
® Cer sealer working in seid yarde, was killed an the result 
of an accident coused by defendant's negligence in suddenly 
moving certain cars without giving any warning to the decedent. 
There was a verdict and judgment in faver of defendant. A 
reversal is sought on account of alleged orrers of the trial 
eourt in giving ani refusing to give certain instructions. Ho 
ether errora are mentioned os grounda for reversal. 

It is undisputed that the accident occurred on the 
date alleged, resulting in the denth of Tomasdewies; that the 
decedent was an employe of defendant engaged in interstate 
commerce; and that the preeeedings in the case are governed 
by the Federal ‘mployer's Liability Aet of april 22, 1908. 
Under the provisions of this act (see. 3) the fact thet the 
employe may have been guilty of cantributory negligence does 
not bar a recovery, but the damages are subject to dimim tion 
in preportion to the negligence att#ibuted te the employe. 


The effect of decedent's contributory negligence, if any, 22 
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provided in the act, wos stated correctly in one of the 
inetructions given, (I. ©. 8. k. Co. v. Skaggs, 240 U. GS. 66) 
but was erroneously presented in the following instruction 
given at defendant's request. 
*The court instruets the jury that Prank 
Tomasiewiex was bound by law to use his senses to 
aveertain the ordinary dangers incident te the vork 
in which he wos engaged, and that this duty was upon 
him not only at the immediate time of the accident 
in mestion, bat also fer such time prier therete, 
ae he may have had oeecagion for exercising such 
precention, if any, and if you believe from the 
evidence that Tomasiewles neglected to use his senses 
with ordinary care end prudence for his own safety 
end was injured in scensequenee ef such neglect, he 
is not entitled to reenver a verdict against the 
defendant.” 
This was a peremptory instruction and wes net aured by another 
instruction correctly etating the law upon the subject. It is 
impessible to say that the jury di4 net foliow the errencous 
inetruction. Zuardridge v. (utler, 168 Ill. 504. 
Under the Federal “mpleyer's Liability Act, cantributery 
negligence of the employe muy constitute a defence if proved to 
be the sole couse of the socident, (Great Horthern Ny. Co. v. 
. Biles, 240 U. &. 444) but it dees not appear from the pleadings 
or proofs that the question ef coentributery negligence of the 
employe wes an igsue in the case at ber. Under the rule stinounced 
in central Vermont Rye co a We white, 2388 UY. 5. Ov, the burden of 
proving contributory negligence rested upon the defendant. Theree 
fore we think that the jury may have been misled by the eleventh 
instruction, by which they were directed to find the defendant net 
guiity in case they believed from a preponderanee of the evidence 
that the fatal injury was enused ealely by the employe's negligence. 
These erroneous inetructions require a reversal of the 
judgment, and we shell therefore refrain from any expression of 
eur views a6 to the seepe or weight of the evidence, except in 
80 far ag it relates to an assumption of riek by the employe which 


Was Pleaded by defendant. ve think that there was evidence tending 
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to sustain this defense and that therefore there was no revoreible 
error in giving inctructions which presented thet theory. 14% was 
a question fer the jury. Fhiiadelphia & %. “Ny. Co. v. Marland, 
239 Fed. Lb. We do not find that the phraseology employed in 
these instructions confused the qiestion of sssumed riek with 
that of contributory negligence, as contended by eppeliant. 
Saeest agp above noted, we find no reversible error in the giving 
or refusing of instructions. 

The judgment of the Cirenit Court is reversed and 
the caze remanded, 

RAVERSED AND RSMANDED. 


Gridley, ?. 7., and Barnes, J., concur, 
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GUMBINSEY BROS. COMPANY, ; aa 


) 
& corporation, 
' sppediant, APPEAL PROM 
f } mune zPAL. count 
ve. \ f ) 
f OF CHICAGO. 
MULLEN BROS. PAPER couse // 
& corporation, Oo pre wr. 
ander salad a va OD i PF] A 2 XY G 4 5 ay 


WA. JUSTICH MORRILL DOALIVER D> THR OPINION OF THE COURT. 


This ia an appeal from an order of the Municipal Court 
ef Chicage entered June 3%, 1921, vaerting = judgment for $9,665.46 
entered April 4, 1921, in favor of plaintiff. The judgment was 
by default on account of defendont's foilure to file an affidevit 
of defenee within the time limited by the courte 

Plaintiff, whe is appellent here, contends that the 
petition to vacate the judgment and the effidevit in suppert 
thereof did not show « meriterious defense and did net set forth 
fnete and circumstances sufficient to justify the court in veos ting 
the judgment and that gection 21 ef Bunicipal Court Act authorizes 
the eourt to set aside a judgment more than thirty daye efter ite 
entry only upen such a showing «8 would sustain a bill in emity 
fer that purpose. It is urged by appellee, whe wos defondant in 
the Municipal Court, that the arder vaenting the judgment WAG 
interlowtory only, and for thot reasen the appeal should be 
dismissed, as section 9] of the Practice Act permits appesls only 
from finel judgmente, orders and decrees, 

it hes been held repestedly that the proceeding to 
vacete wm judgment under section 89 of the Preetice set is «a new 
suit end that the order of the trial court therein is final and 
appeolable. Gramer v. Traveling Men's Asseciation, 260 Ill, 526, 
citing Mitchell v. King, 187 id. 542; Domitski v. /merican 
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Linseed Co., 221 id. 161. The preceeding under section 21 ef the 
Municipal Court Act, which in of the some character, was discunred 
in Doyle v. Puhlows, 207 Ill. App. 5, and was declared te be a new 
mit, thereby making applicable the rule established with reference 
te prececdings under scetion 89 of the Preetiee Act. This rule 
wae recognized in Galley v. Mathis, 195 Til. App. 170. Under there 
wutherities the order vacating the judgment in the exse at bar must 
be held to he appeslable,. 

The order in question wos antered without notice te 
appelles, whose upresranee wae on file at the time. The sillegntions 
of the petition to vacate are not denied. The affidavit of defense 
and a claim of eeteaff were prepared and executed by defendant in 
apt time te permit their filing on April 2, 1921, «s required by 
the prior order eof the court. The failure to file them wos due te 
a mistake which must be regarded o« excusable under the existing 
circumstances. It won not due te any direct negligence on the part 
of appellee or his attorneys. These facts did not sppear upon the 
face of the record, and if they hed been brought to the attention 
of the court ot the time the Judgment by default wae entered, une 
questionably the court would have silewed the affidevit of defense 
and the ¢lsim of set-off to be filed. The failure toe file them 
being due to mistake and these decumentsa chowing on the face a good 
and meriterious defenses to the «ection, we are of the opinion that 
there ehould be » triad on the merite and thot the discretion of 
the sourt in veesting the judgment was properly exercised. 

The order of the Hunicipal Court is affirmed 

AYPIRMED » 


Gridley, ©. Je, and Bernes, J., concur, 
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This 4s an sppeal from an order of the Wunicipal t 


Gourt ef Chicega, entered Jane 30, 1991, vacating a judgment 
for $9,665.46, entered by anid court April 4, 1991, in faver 
of plisintiff. The fudement was vy default on acesunt of 
defendant's fsilure to file an afidevit of defenen within 
the time limited by the court. 

Appellant enntenda thet the petitien te vaeate the 
judgment and the affidevit in suvvert thereaf did not shaw a 
meritorious defense end did not set forth fnete ond circume 
eteness sufficient te Justify the court in veeating the fudge 
ment, and that section 21 of the Municipal Court Aot eutherises 
the court to set seide a judgment more than thirty doye af ter 
its entry only upon such s showins as would eustain a bill in 
equity for thet purpere. 

Geetion Ol ef the Practice Act permits apveals 
only frem finel judgments, orders and decrees, The courts 
of this atate heve held unifermly that this etatatoery provieion 
permits an appesl in these ecsseu oniy where the Judgment, decrees 
er enter frem which the appesl is taken terminates the litigs tion 
between the parties upon the merits of the ease. & We 
Beard ef Béucution, 239 111. 20; 4%. & NH. 4. ity. So. v. Gity, 
148 id. 153; Lewie v. Hew Wunic Heli Co., 100 T11. App. 415. 
Apolying this rule to the onse at bar, it fellews that the 
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order vacating the judgment from which this appeal ie proseented 
is net final and appeslable, The judgment was net aside merely 
for the purpese of eliewing the moving perty te interpose a 
defense. The order vacating the judgment was interlemtory 
only. City of Park Nidge v. Murphy, °"G@ Iii. 365; Cromer ve 
Illinois Commercial Men's Asen., 260 i4. 816; Bailey v. Sonred, 
R71 4d. 294. 

The order in question was not a proper subject of 
appesl, and therefore the eppeal must be fiiemiseaed. 

APPEAL DIGMISS ER. 


Gridley, ®. 7., end Barnez, Je, conmre 
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MR. JUSTIC# MORRILL DXLIVURND THE OPINION OF THS COURT. 


Thies is an appeal from an order of the Cirmit Court 
Of Conk County effirming an order of the Probate Court of Caok 
County granting lesve te the sdministretrix ef anid estate to 
make @ settlement with Meris F. Barnes of all matters in 
litigetion between them. It hus been conselidated for hearing 
with case general number 27522, in which on opinion Mae been 
thie dey filed. The Istter ense was om aprenl frem eo deerse 
of the Circuit Court disposing af an intervening petition filed 
‘by the sppellent herein in cnse mumber 295367 im said Cirewit 
Court. The present sappeal involwes# precisely the same cuestione 
as those which have been considered in our ooinien in cose 
number 27352. ‘“e therefore deen it unnecessary te give any 
further expression of our views unon the matters tnvelved in 
this appeal, which sre identienl with these presented in case 
number 27352. 

The judgment of the “ireuit Court is affirmed. 

AVPIRKED. 


Gridley, ~. J, und Burnes, J., concurs 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
in the year of our Lord one thousand nine hundred and 
twenty-two, within and for the Second District of the State 


Om Telalrain Olls: y 
&£ 


Present--The Hon. NORMAN L. JONES, Presiding Justice, 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. DORRANCE DIBELL, Justice. 
JUSTUS L. JOHNSON, Clerk, 
CURT S$. AYERS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
: the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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6974 No. 


Lester Fay, by his next friend, etc., 
appellee, 


e 


VS. appeal from Winnebagoe 


Rockford City Traction Company, 


a ee ee ee 


ippellant. 
DIBELL, P. J. 


On July 26, 1918, Lester Fay, then three years, seven 
months and twenty days old, was knoeked down snd run over by a 
Street car operated by the Rockford City Traction Company, and was 
very seriously injured. He brought this suit against the traction 
company to recover damages for said injuries, and filed a declara- 
tion. The first count charged that defendant negligently ran said 
gar along the street where the accident haypened at a high and ex- 
cessive Speed and ran it against pliasintiff, by means of which he was 
injured. The second count chrged that defendant, by its servants, 
negligently failed to keep the proper lookout, as a result of which 
plaintiff was thrown down and under the car and injured. The third 
count charged defendant with a negligent operation of said car on 
Said street, as the result of which plaintiff wes struck with great 
force and thrown down and hurt. Defendant filed the general issue. 
There was a jury trial. Plaintiff had a verdict for $5,500. A mo- 
tion by aefendant for a new trial was denied. Plaintiff had judg- 
ment. Defendant apneals. 

The main injuries were as follows. Both feet were crushed, 
and the right foot so seriously that it was amputated and afterwards 
a Second amputation became necessary. The front and back of his 
body were very badiy bruised, as were his face and his scalpe Much 
surgical care of the scalp and of the left foot was required. It 
is net clained the damages are excessive. Because of his extreme 
youth he could not be guilty of contributory negligence. His 


mother was a Widow, doing domestic work for a family a few doors 
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away from the place of the injury, and there was some evidence on 
the question whether she was negligent in permitting the child to 
get upon the street; but because the suit is brought by him, her 
negligence would not be a defense, and also, there was no proof 
which would charge her with negligence. The sole contention of 
defendant on this appeal is that the court at the close of plaintifféss 
evidence and again at the close of all the cvidence, should have 
instructed the jury to find the defendant not guilty, whereas the 
court refused to give such instructions. The sole question there- 
fore is whether the jury were warranted in finding defendant 
guilty. 

Fourteenth Avenue in the city of xockford extends east 
and west. Coe Street extends north and south and crosses 
Fourteenth avenue. Appellant operates a single track street car 
line on 7th Street. At the crossing of said two streets there is 
ag the south east corner a shoe store, at the south west corner a 
candy store, and at the northwest corner a grocery. Mrs. Fay 
lived with and did domestic work for a family named Church in a 
flat a short distance east of the shoe store. Back of the shoe 
store and the candy store was an alley. The street car in guestion 
was approaching Fourteenth Avenue, coming from the south. By the 
rules governing its motorman he was required to make a safety stop 
at Fourteenth Avenue, which meant that he should either stop his 
ear entirely at the south line of Fourteenth Avenue or that he 
should have his speed so reduced and his car so under control that 
he could stop at the south line of Fourteenth isvenue if the safety 
of others required ite As this car came over the alley and towards 
fourteenth Avenue the little boy started from the sidewalk some 
where north of the alley b ck of the shoe store and ran disaonaiily 
in @ north west direction. Apparently he was going to the candy 
store where he seems to have been once before that morning. He 
went under the car and there received those injuries. Appellant 


contends that the boy was not in front of the car but went under 
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the side of the car, and therefore the motorman was not in duty 
bound to see and protect him. This is largely based on the evi- 
dence of Mrs. Hllen Swanson, a witness for appellee. Mrs. 

Swanson could not speak dnglish, did not know the points of the 
cOimpass, could not measure distances in feet but only in metres, 
the meaning of which was not explained to the jury by any witness. 
Her evidence was vague and indefinite. Avpellant claims that she 
was the only eye witness, and that the meaning of her testimony is 
that the boy went under the side of the car back of the front 
truck. The jury were Warranted in finding that she was not the 
only eye witness. Harold Llundeen, a witness for plaintiff, was 

at the grocery and saw the boy in front of the street car just 
crossing the track about 30 feet south of the south line of 
Fourteenth Avenue, and saw the street earhit the boy and Imock 
him down and that he went under the front trucks. C. 3. Church, 

a member of the family where livs. Fay worked, a locomotive engineer 
by occupation, reached the scene of the accident a few minutes 
after it occured. He was a witness for appellee in chief and in 
rebuttal. He found blood Stains about 55 feet south of Fourteenth 
Avenue and stili further south a disturbance of the surface in 

the center of the track, as if something h:d been dragged in the 
center of the track, and this disturbance began about six feot 
south of the blood at airs. When the car was stopped all agree 
that the boy's head was on the west rail just in front of the rear 
trucks. The jury were warranted in finding that this disturbance 
of the ground was caused by the body of the boy and that the blood 
Stains also came from him. ‘here is no evidsnce that any part 

of the rear wheels had passed over the boy, and there is nothing 
to show how his foot couid have been crushed and the blood stains 
produced if he went under the car at the side and back of the 

head truck. The motorman testified that he did not see the boy 

at ali till after he had stopped the car because of sc eams by 


Some one, probably Mrs. Swanson. He was 2 witness for appellant, 







atid - setaged 208? aseutiw 8 joanne north: ot 0: 
edt ‘to atalec ett wont ton bib adettgat anogs son ‘Bivow's 
i.  bevdsid ck yo tc soot Pa ‘seotinteLh etwagom Jon bio 


















°° Vegeitel w yas’ cd et ‘bad ot benite Coxe tom enw ao bate io: arch amen 
ada tent att oe: ietinit “bet bes omg enw pone 


edt fou aw ote ted shrhals ree besiiextew ere ~ oi « 
‘ Baw Meat ty zot aay iw 8 wa ba plows ransatte. om 





Sse 


“aed Saw tid dle nica teoxte sit vse ‘Pox: onmevé 
detest ‘a F5 sintostd trort ent ebad tes od sat Baa 
teen tgno ‘evktouover eS sekvow tat . oi eed bene® eit 20 


ai Bests *otifo it eek es ee Tok 2UBR9 ctw 2 BBW eH. —- 
sdsoet uso to tteoen tee! GE thods ankada bootd ‘piwok oh | 
We sot re ote LO 68asdtesels 3 diduoe ‘set uet Te baa # 


esige Ifs boqroty’ caw 189 oid aoa Asi aerial 
tzo0t eft to Faovt at seu Lhax seew odd a6. Raw Bae atyod ond | 
eonsd rite bb eidg tedt gaibnit SB betuetiam ete west ated selon mtd 
“pootd edt tedd Sas yod add ‘to whod ode ve heemso assw oa of 
3 “SiR Yoe tacit soneb ive” Om ai erent ate ‘mort CBO 
a abuts tn Bh otedd pre, ced” ott Te¥O bebeeg Bait etsetw ° te 
| a | ‘enlede’ Hoold oft bre ‘Beti@urto” seed eve bires soa east 
edt to dead Bae shie oft ce tHo oe ‘tebaw ‘teow et 


a | 
= wor edt cea ton BEE od tai? ‘settisene nsarvotou edit 


| ; : h.tued 
| an ae) wits 38 Ko ot waned ‘80 oe: beqqete bas ott notte . 


ae ae See 
* = Tass oe RS 


RCE tae rot  webaeae 2 @ew ‘ee: it beers etintose 





and the questions put to him in chief essumed that he was stay 
ing as he was approaching Fourteenth Avenue. The car had a 
vestibule in front which was wooden part of the way up from the 
floor and closea gliss above that. On cross examination it 
developed that he was not standing, but sitting on ua stool. 
The glass began apout two or two and a half feet from the floor. 
He testified that the boy would have had to be eight feet or 
more awuy from the front of the car before he wold have seen 
him. There was another wotorman on the rear of the car. His 
attention was attracted to un automobile backing ont of ths siley. 
Nobody testified whether this was on the cast or west side of the 
street, but apparently it was on the west side, and he remembered 
tht the head motorman sounded a gong at that alley because of 
that automobile backing out. Yhe head motorman testified that 
the backing of the automobile helped him to remember that he 
sounded the gong on that account. ‘The jury may. have concluded 
from the testimony of these two witnesses that in fact the head 
motorman was looking in the diraction cf the automooilse to the 
west instead of looking straight shead as he claimed. There was 
mush dispute as to the speed of the street cur at the time it 
struck the boy. Several witnesses for plsintiff put it et 20 
miies per hour, whiie several servants of defondsnt testified 
that if it haa deen going at that specd when ths boy was struck 
it could not have been stopved by the time it reached Fourteent 
Street, and the mo tormen on the car out the speed very low. 
Probably the syeed was between these two estim tes. There is 
probably no raie of iaw that fixes with precision the distance 
from the track over the street which such a motorman should have 
under observation. Whether the c-r was going rapidly or slowly 
it would seem that this mbtorman might justiy. be held bound to 
See this child after it left the sidewalk and before it reached 
this/street car track, .nd if the motormen was driving as slowly 


as he claims, he could have stopped almost instently if the 
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Safety of the child dem:nded it. 

It seems to us that this case is in principle very 
like Perryman ve Chicago City uy. Co., 242 Ill. 269. There a 
boy, slightly older than appellee, was on a street car track in 
the city of Chicago snd was struck by the street car nad injured 


locking at some men en- 


om 


much as uppellee was. Whe gripmen wa 
gaged in an aitercation on the side of the street and did net 
See the plisintiff tili he wes near the approsching car and when 
it was too late to stop. ‘The judgment fcr the plaintiff in that 
Case was sustained, which could not have besn done if the evidence 
did not justify a verdict for the plaintiff. For the reasons 
Stated in that cuSe we wre of the opinion that the jury in this 
case were warranted by the evidence in finding defendant negligent 
and that that negligence caused these injuries. 

The judgment is therefore affirmed. 

Jonas, Je dissents. 

In my judgment the evidence shows that the motorman 


WaS not negligent as charged, 
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STATH OF ILLINOIS, ).. 
SECOND DISTRICT. (°S* I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
Sees deine 


in the year of our Lord one thousand 
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AT A TERM OF THE APPELLATE oéurr, 
f | 
Begun and held at Ottawa, on Tuesday, the; fourth day of April, 
é 


in the year of our Lord one thousand “nine hundred and 


Rid 
twenty-two, within and for the Seegnd District of the State 


ce 


of Illinoi'ts: 
\ “y ® } i exe 
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Present--The Han. NORMAN L. JONES) Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. DORRANCE DIBELL, Justice. 
JUSTUS L. JOHNSON, Clerk. 
CURT $. AYERS, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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E264 No. 14. 
William B. Elliott, Coroner, 

etc., for the Ue of L. M. Hines, 


et. all i 
appellee, 


| 


Appeal from Peorie. 
Anna Smith, e t ak ° 

appellants. 
DIBELL, P. J. 


This is an appeal from a judgment of the circuit 


a 


ourt of Pecria County, in favor of appellee and against 
appsllante in an action of dept on a replevin bond given by 
the appellant, Anna Srith, as principal and by the other 
appellants as sureties. 

The appellant, Anna Smith, at the time of the trans- 
actions in question was a widow of the age of seventy-five years. 
For 2 considerable length of time she had transacted little or 
no business. According to her own testivony, all of her business 
was transacted by her daughter, May, hereinafter mentioned. 

All of her banking business was done by her said daughter under 
& power of attorney which was despoited with the Bank. She was 
the owner of certain farm property. She also owned a home in 
Peoria. At the rear of the premises on which this home was 
Situated there was located a large garage, /With Anna Smith 
there lived her two children, GeorgeJ. and May M. Smith. For 

a time the children conducted a public garage in the said 
building in the rear of the premises owned by their mother. 
They were agents and distributors for the Westcott Motor Car 
Company of Springficld, Ohio, and as such bought and sold West- 
cott cars. The busineas of the gerage and agency wae carried 
on under the name of "Weatcott Garage." 


The businees of the firm was not successful. On 
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December 30, 1919, Patrick J, Fitzpatrick recovered a judgme. 
against the oo-partners in the sum of $2,500.00 on which judg- 
ment, an exsoution was thereafter issued and levied by Lewis M,. 
Hinee, as Sheriff, om 2 seven passengerifestoott touring car as 
he property of the said George J. Smith and May M. Smith. This 
levy was made on May 30, 19280. On the next day, Ann Smith 
instituted proceedings in replevin for the recovery of ssid car 
and the above mentioneu replévin bond was therein executed. The 
property was Pep levined and delivered to her. The sheriff filed 
appropriate pleas in the action of revlevin. The suit was not 
prosecuted vul was dismissed on motion of the defendant and a 
writ of returno habendo was issued. The writ was duly served 
on aypeileni who refused to deliver the car in question and 
hence this suit upon the bond. 

To the adeclaration in debt 
filed a plea of the general issus and also two special pleas 
whesein they admitted the suing out cf the writ of replevin, 
the execution of the repievin vond, the disrissal of the 
replevin suit, the judesment for the return of the property and 
that the same was not returned. The special pleas aver that 
the merits of the case were net determined in said reclevin 


suit and in consequence thereof, no greater damages 


Cc 
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oo 
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reccvered than one cent, because the automebile in question 
was at the time of the levy under. the execution and at all 
times thereafter the property of Anna Smith and net the property 


or the said George J. Smith and May M. Smith. Replications 


The controlling question of fact ic whether or not 
the automotvile was the preperty of Anne Smith. According to 
the testimony of George J. Smith and May M. Smith, the business 
and property of the Westcott Garage were transferred to their 


mother, Anna Smith, between the 17th and 19th of Deeenber, 1919, 
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only a day or so prior to the date cf the judgment against the 
in favor of Fitzoatrick. No bill of sale was executed and the 
record digecloses no apparent change in ownership. The son, 
George, continued to run the business. The testimony of May M. 
Smith and cleo of R. J. Belsley and John Denzler, cashier and 
assistant cashier respectively of the Home Savings and State 
Bank of Peoria, in which the banking business of both Anna 
Smith and May Swith was done, does not disclose that any 
deposits were made to the ecrédit of Anna Smith because of the 
garage business nor that any sums were drawn against the account 
of Anns Smith because of such business, unless it be the sum 
of $3, 400.00}rhich was used for the purchase of the car in ques- 
tion and also another car ai the same time. 

It is fairly inferable from the evidence that at 
the time of the purchase of the said two cars neither of the 
partners had the money with which to buy then. eorge admitted 
that he was "broke." There were at least two certificates of 
deposit issued by the above mentioned bank in the name of 
May M. Smith but she testified that these certificates were the 
property of her mother and represented funds belonging to her 
mother. 

On April 14, 1920, George J. Smith was in Springfield 
Ohio, in person and purchased from the Westcott Motor Car 
Comoany the above mentioned cars. The onebver which the con- 
troversy arises in this case, was specially equinred with 
wire wheels and cost at the factory $3,381.14. An order was 
given for the car on the usual form of the Motor Company, dis- 
closing that the sale was made to the Westcott Garage. It 
was signed by the Said George J. Smith. In payment of these 
two care George J. Smith gavefto the Westcott Motor Car Company, 


@ cashier's check payable to its order for $3,400.00, two 
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“other checks for $1,137 anu $44 respectively, and aleo fifteen 
cents in money, making a totai of $4,561.15. We are unable to 
tell from an examination of the abstract or from the record it- 
selt who was the drawer of the two smaller checks, which checks 
do not appear to have been offered in evidenee. However, both 
George J. Smith and May Smith testified that all of the money 
paid for the cars was the money of Anna Smith. The seven 
passenger car was driven from the factory to Pecris and placed 
in the Westcott Garage by George J. Smith. It was used very 
little thereafter up to the time it was levied on under the 
execution. One witness testified the car had been show to 

him by George J. Smith who offered to sell it. This Smith 
denied. The Liege for tne car was obtainsd under the name of 
the Westcott Garage. After the automobile was replevined, 

Anna Smith obtained insurance on the car in her name and a 
short time thereafter she shipped it to California where she 
also went. The car was there used by her and a California 
license in her name was procured by her. ‘She has since returned 
to Peoria and continued to claim and exercise acts of ownership 
over the car. 

The jury under proper instructions of the court found 
a verdict in favor of the plaintiff in the sum of $3,887.10 
which wes within the limit of the proof of damages on account of 
tae failure of the appellant to return the car, attorneys fees 
incurred in the replevin suit and costs. 

We have little doubt that the money used for tha pay- 
ment of the car in question was obtained from the appellant, 
Anna Smith, out the fact that the money wes hers is not decisive 
of the issues in this case. Under the issues as they were joined, 
the burden was upon her to establish her claim of ownership 
of the car. shehas a witness in the case and at no time 


during her examination did she made any claim of ownership. 
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She was not asked by counsel any question concerning matters 
which wouid really shed any light upon this subject. She 
velunteered the testimony that she furnished the money and 
could do it again. The evidence does not show that she ewer 
exercised any uct of omership over the car until after it 

had been replevined by her. Whether or not the car was in 
fact the property of Anna Smith was a question of fact for 

the jury. Under all the circumstances we oan not see that the 
jury's determination of such fact was against the manifest 
weight of the evidence and we, therefore, ought not to 

distur> the verdict. We have examined all of the instructione 
complained of by appellants and conclude that none of them 

is sudject to the objections urged. Tach of them stated the 
law correctly as it should be applied to the faots in this 
case. The judgment of the circuit court is, therefore, 


affirmed. 
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STATE OF ILLINOIS, } 


SECOND DISTRICT. er 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this ye i _day of 





in the year of our Lord one thousand 


nine hundred a 2 
Cler the Appellate Court. 
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Begun and held 
in the year of 
twenty-two, 


Om Tidlanonds : 


Present--The Hon. 










AT A TERM OF THE APPELLATE COURT, ¥ 


at (Ottawa, on Tuesday, the fourth day of April, 
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6987 No.49. 


John T. Gardner, appellee, 
VS. 
James C. Davis, Director Gener.l, sppeal from winnebago. 


and Agent of the United States, 


eee ee 8 ee ewe 


appellant. 
DIBELL, P. Jd. 


About 9.15 P. lie of August 25, 1918, John T. Gardner, 
on alighting from a passenger train to close a switch, fell 
into a deep hole beside the switch and was injured. He brought 
suit against Walker D. Hines, Director General of Railroads, 
and the Chicago, Milwaukee & St. Paul Railroad Company, to 
recover damages for said injuries and filed an appropiate 
declaration. Both defendants filed the general issue and the 
railroad company also filed a special plea that it was not 
operating the railroad at the time of the injury. There was a 
jury trial and a verdict for plaintiff for $2,000. 4 motion 
for a new trial by the defendants was denied and plaintiff had 
judgment against both defendants. Afterwaris by stipulation 
Said judgment was so amended that it was only against James C. 
Davis, Director Gencral and agent of the United States, and 
that the railroad company had a judgment in its favor. The 
Director General and Agent appeals. 

It is argued by appellant that at the time of the 
injury appellee was not acting as an employee but as a mere 
volunteer, and apparently also that while he was acting as a 
volunteer he was not in interstate commerce, and therefore this 
suit, which is under the Federal Employer's Liability act, 
cannot be maintained. Appellee was baggage master, express 
agent and mail agent on a local train, which seems to have 
started in Wisconsin each morning, been in Rockford, Illinois, 
in the middle of the forenoon and again in.the middle of the 


afternoon, and in Wisconsin agsin at night. The triin stayed 
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one night in Beloit, Wisconsin, and the next night in 
Janesville, Wisconsin. Appellee had been at work on the rail- 
road in the capacity wentioned for six or eight months. When 
they reached Beloit every other evening the train was headed 
north, and was put away on a sidetrack some distance south, and 
it became necessary to pass through at least two switches to 
reach the point where the train was left. The conductor left 
the train at the depot, and the rest of the train men put the 
train away. The brakeman rode on the advancing end as the train 
backed up, and got off at the first switch and opened it and 
walked to the second switch and opencd it. The baggage master 
got off at the first switch and closed it after the train had 
passed by, and then went to the second switch and closed it in 
like manner. No officer of the road ordered appellee to do 
this work. No printed rule required that duty of him. He 
testified that when he first took that position the brakeman 
told him that he must close the switches after the train as it 
was put aways It is contefided that the brakeman had no 
authority to give him that order. Appellee also proved by a 
witness who had been a conductor on that train for several 
years and who had known of that practice for ten or twelve 
years, that ever since he had known of the train stopping at 
Beloit every other night, the baggage master h:d gone with the 
train to its resting place at night and had closed the switches. 
From that long continued practice we think the fair presumption 
is that this was a duty which rested upon the baggage master, 

notwithstanding no express printed or written order could be 
found for it. We Eevee pore hold that the jury was warranted’ 
in finding that he was engaged in the performance of his 
‘regular duties in closing those switches, and therefore that 

1 he was engaged in inte state commerce while putting away the 

“ train. 
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of 1908 provides: "such employee shall not be held to heve 
assumed the risks of his employment in any case where the vi 
lation by such common carrier of any statute enacted for the 
safety of employees contributed to the de th or injury of such 
employee." This injury did not arise in that way, and therefor 
the assumption of risk by the employee is «s it would have been 
without that statute. Appellee assumed the risk if he knew of 
the defect and apprecixted the danger and continued in the em- 
ployment without objection. The railroad company had a "safety 
First" card, blanks of which were kept in convenient places, 
and employes who discovered anything dangerous were required to 
fill in one of these cards and describe the place of dinger and 
send it to the superintendent. About ten or fifteen dxys before 
this accident appellee, when closing this switch in the night 
time, discovered a hole and filled out a "safety first” card, 
on which he said: "There is a hole at the switch byt he bridge 
at the round house in South Beloit, where we put our train up.” 
He signed it: "Baggageman 301," 301 being appellee's train 
number. He put this in an envelope and sent it to Beloit, 
Wisconsin, addressed to the superintendent. The superintendent 
never communicated with appellee about this, and he did not 
repair the defect. Appellee only saw this hole at 9.15 P.M., 
by the light of his lantern. The jury was woxraated in finding 
from the evidence th.t he did not know the depth of the hole. 
He had a right to expect that the defect would be promptly 
jrepaired. As he mde complaint in the manner provided by the 
‘railroad company, we are of the opinion that the jury was 
warranted in finding that he did not assume the risk under the 
circumstances in proof, ten or fifteen days after his complaint, 
and after a reasonable time in which to repair. 

The second instruction given for appellee left it to 
the jury to determine whether plaintiff assumed the risk, but 


did not define essumption of risk. That was properly a matter 
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of defense to have been defined by instructions requested by 
defendant. (Moore ve Wabash R. R. Cow, 299, Ill. 596, on pe 
605.) Appellant showed that it appreciated bhis by its third 
and fourth refused instructions, but each of these instructions 
was defective. The third left it to the jury to say whether 
appellee "reasonably Should have known of the possible hagard," 
and the fourth left it to the jury to say whether appellee 
"should have known of the possible hazard." It did not tell the 
jury under what conditions appellee should have known of the 
possible hazard, in order to defeat his recovery. Perhaps the 
jury would have understood it to mean "by the exercise of 
reasonable care," or they might have understood thatathe jury 
were at liberty to determine, for any reason which they chose, 
that appellee should have Known of the hazard. These instruc- 
tions were properly refused. We are of the opinion that the 
fifth instruction, given for appellee, was not erroneous. It 
was based on the Federal Act. 

It is contended that the dameges are excessive. It 
is true that a physician who attended appellee in behalf of the 
express comoany, for which appellee also worked, gave evidence 
tending to minimize the injury, but when we consider the testi- 
mony of appellee and of two other physicizns and the testimony 
concerning X-ray pictures and whet they demonstrated as to his 
physical condition, we conclude the damages cannot be demonstrated 
to be excessive and that it would serve no useful purpose to set 
out in this opinion all the testimony on this subject. 

There is a pending motion to strike appellant's reoly 
brief from the files. Leave was given appellant, after his oral 
argument, to cite additional authorities and it was not intended 
to permit further argumert, but in view of the conclusions reach- 
ed, we conclude to deny that motion. 


The judgment is affirmed. 
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S PATH OF TLLINOIS, | .. 
SECOND DISTRICT. Vee I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this _day of 

— in the year of our Lord one thousand 


nine hundred and twenty- 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the fourth day of April, 
é 
in the year of our Lord one thousand niné hundred and 


twenty-two, within and for the Second District of the State 
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Present--The Hon. \NORMAN L, JONES, Presiding Justice. 
\ : a iu 
Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. DQRRANCE DIBELL,’ Justice. 
JUSTUS L. JOHNSON, Clerk. 
CURT S. AYERS, Sh¢ériff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
. ih the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Arthur MoKeown, 
Defendant in error, 
VS. : Error to Henderson. 


Mart Murray, 
Paadintiff in error, 


Dibell, P.J. 


This is a suit in assumpsit by Arthur McKeown against 
Mart Murray, brought to recover $2,500. alleged to have been 
paid under moral duress, and interest thereon and a small sum 
for rent. MoKeown filed a declaration containing a special 
count and an amended special count concerning the $3,500. and 
a special count for rent and a count for money had and received 
and the consolidated common counts, to which defendant pleaded 
non assumpsit except as to $78. rent, tender of said $78. and 
set-off. Isdue was joined on these pleas. It is not necessary 
to state the details of the pleadings as to the rent or the 
set-off or the tender, since no question is here raised, con- 
cerning them. It is not necessary to set out the amended and 
special count for money paid under moral duress, nor is it 
material whether the details are proved as laid therein for 
recovery can be had for money obtained maar nora duress under 
the common counts and count for money had and received. Bradford 
v. City of Chicago, 85 Ill. 349; Pemberton v. Williams, 87 Ill. 
105. There was a jury trial and a verdict for plaintiff for 
$3,831.94. A motion by defendant for a new trial was denied 
and plaintiff had judgment. This is a writ of error sued out 
by defendant to review the record. 

The right to recover money paid under moral duress is con- 
sidered and many authorities upon whitch the rule rests are cited 
and discussed in County of La Salle v. Simmons, 5 Gilm. 513, 


and in Bradford v. City of Chicago, supra, and Pemberton v. 
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Williams, supra. Two recent cases on the subject are City 

if Chicago v. N. W. Mut. Life Ins. Co., 318 Ill, 40, and 

Cook County v. Fairbank, 222 I11. 578. In the former of 

said two cases last cited, on p. 44, the court said: "It is the 
well settled rule of this State that where one is compelled to 


make payment of money which the party demanding has no legal 
right to receive, in order to prevent injury to his person, 


businesgor property, such payment is, in law, made under duress 
and may be recovered from the party receiving it; and it 

makes no diffgence that the payment was made with full 
knowledge of all the facts, provided it was made under duress." 
There are other oases where the right to recover has been 
denied under the facts of the particular case, but we think 

it unnecessary to cite them, hecause in our view the language 
above quoted applies to the facts in this case as established 
by the preponderance of the evidence. 

There is a conflict in the evidence on various 
points but we conclude that the jury were warranted in finding 
the following to be the material facts. For several years and 
up to February , 1919, R. Ws Bolton, formerly of this State 
but then living at Pittsburg, Pennsylvania , owned 160 acres 
of land in Henderson County, Illinois, and Mart Murray was in 
possession as his tenant. Arthur McKeown, then in ill health, 
through his wife who acted as his agent, desired to purchase 
said farm. McKeown and his wife visited Murray on the farm 
in February, 1919, told him McKeown was considering the 
purchase of the farm, and asked what his interest was. He 
told them that he had one more year, and that his term expired 
March 1, 1920. Thereafter before the end of February McKeown 
bought the farm of Bolton and obtained a deed therefor which 


contained the provision that it was subject to the rights of 
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the tenant in possession. On June 21, 1919, McKeown entered 
into a contract to sell and convey said premises to Harry E. 
Miller at an advanced price, and agreed to deliver posse sion 
on March 1, 1980, and KcKeown received part of the purchase 
price. In the latter part of July, 1919, Miller entered into 
a contract to sell the farm to one Moffitt for an advance in 
price and te deliver possession on March k, 1920. In the 
latter part of August, 1919, Murray notified Miller that he 
had a five year extension of the iease and would not deliver 
possession on March i, 1920. Miiler brought this information 
to the attention of Moffitt and they consulted lewyers, and 
afterwards McKeown was advised that unless he delivered 
possession on March 1, 1920, Moffitt wouid sue him for 
damages and claim $8,000, and Miller would sue him for 
damases and claim a like amounts On September 3, 1919, 
McKeown end wife, Murray, Miller and Moffitt met at a bank 

in Stronghurst in said county, Murray remained in one room 
and MeKkeown ana wife in another, and Widmer, the banker, and 
Milier went from one room to the other trying to bring about 
some adjustment which would cause the tenant tio vacate the 
premises on March 1, 1920, and enavie Moffitt to take 
possession. On August 69, 1919, Murrey had filed for record 
in the office of the recorder of deeds for that county his 
original lease and an endorsement thereon, dated Séptember 
14, 1918, and signed by Bolton and Murray, extending Murray's 
lease from Bolton for five years from September 14, 1918. 

It akeo® was a fact that in the original lease between Bolton 
and Murray was the following provision: "This contract drawn 
for five years but either party may cancel the contract 

prior to the i5th cf August of any year by paying the other 


party one hundred doliars ($100.00) cash, same to take effect 
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March lst of the following year." At the meeting in the bank 
Murray insisted that he would remain in possession. It seems 
to have been assumed by Murray that under that provision unless 
he was paid $100 before August 15, 1919,, he could remain in 
possession under the lease for another year after March 1, 1920. 
We think this not the true construction of the clause above 
quoted. We are of the opinion that it was not the meaning of 
that provision that if Bolton did not pay Murray $100 before 
August 15, 1919, that Murray could hold still another year; that 
the quoted clause was meant to anply to a desire to end the 
lease before it would terminate by its terms, but that the 
provision gudéted could not be availed of to extend the lease 
beyond March 1, 1920. It is also to be observed that it is 
dated September 14, 1914, and is for five yeargond does not 
anywhere say in terms that the lease is to begin or end on 
March first, but as it is a lease of a farm and the parties 
have interpreted it as running to March first, and as such 
leases usually begin at that time, we think the lease should be 
treated as theparties intended it as beginning on March first. 
Moffitt told Miller and Widmer that he demanded $3,500 damaces 
and that he would not vacete the premises unless that was paid. 
This was conveyed to MeKeown and wife. McKeown declared that 
he had a right to the possession on March 1, 1930, under the 
circumstances stated, and refused to pay any damages whatever. 
The fact that Moffitt and Miller, respectively, intended to 
hold McKoewn liable for damages unless possession was given on 
March 1, 1920, was well known to Murray and was communicated to 
McKeown and wife. After much discussion and controversy, 
McKeown said: "This has got to stop; it is killing me." He 
was very sick at the time. His wife then assented and McKeown 


and wife gave their note for $2,500 payable to Murray and 
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Murray executed an instrument agreeing to deliver possession 
on Mareh i, 1920. Murray soid the note before maturity and 
MoKeown paid it to the holder at maturity, as he was legally 
bound to do. He then brought this suit to recover the money. 
McKeown had a right to rely and act upon tne statement of 
Murray that his term ended March 1, 1980. WUcKeown bought and 
paid for the farm in reliance on that statement and he was not 
liable to pay Murray anything for afterwards agreeing to 
deliver up poss@éscsion at that time. The payment was forced from 
him by the wrongful assertion of such a right after he had 
entwed into contract relation with othere which necessarily 
would subject him to iiability to heavy damages. Thee facts, 
which the jury were warranted in finding from the evidence, 
justified a verdict in his favor for $2,500 and intFest 
thereon at five percent from the time it was paid. 

It ig argued that MeKeown should have paid $100. to 
Murray before August 15, 1919, for his own protection, and in 
this connection it is urged that the court erred in not admitting 
in evidence a letter offered by defendant, dated July 18, 1919, 
from Mra. Bolton to Mrs. McKeown, in which Mrs. Bolton told 
Mrs. MeKeown that Murray must be paid $100. during thai summer 
in order that he vacate the farm by the first of March following, 
and that Murray could stay on the farm another yeer unless that 
payment was made at the date named in the lease. As already 
stated, we construe the language of the iease differently from 
what Mrs. Boiton did in that letter. Besides, MeKsown had 
bought and paid for the farm on the str@yth of the statement 
made to him by Murray that his term would end March 1, 1920 
without any suggestion of any such provision under whieh his 
term might be extended for another year, and MeKecwn had not 
seen a copy of that lease until after he had bough! and paid 


for the farm, and his rights as to the tenant could not be 
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affected by a letter by Mrs. Bolton to Mrs. McKeown in the 
following July and after he had sold to Miller and contracted 

to deliver possession on March 1, 1920. Complaint is made of 
the evidence of Miller and another witness about the statements 
Moffitt and Miller and this other witness made to McKeown that 
he would be sued by Moffitt and by Miller and held responsible 
for heavy damage if he did not deliver possession on March 1, 
1920. We think it shown by the evidence that this information 
was carried back and forth bétween the room in the bank where 
Murray was and the room where the MeKeowns were. Also, we 

think it was competent to show the state of mind of McKeown 
when he finally promised to pay the sum Murray demanded and for 
which he declared himseif not at all liable. But further, 

than that, the evidence could not harm Murray for it vas obvious 
that McKeown would be iiable to serious damages if he failed to 
fulfil his contract to deiiver possession March 1, 1920. 

It is said that the court erred in giving instructions 

4, 10 and 11 for McKeown and refusing instruction 9 requested by 
defendant. Instruction 4 is sustained by City of Chicago v. 

Ne W. Mut. Life Ins. Co., supras We approve instructions 10 
and 11. No. 9, requested by Murray and refused, contained 

this expression: * if you find from the evidence any statements 
would have been made by the defendant Murray ag to his rights in 
the land," ete. It would have been error to set the jury to 
speculating what statements “would have been made" by Murray, 
and the form of that expression is sufficient to condemn the 
instruction, if it contained no other vice. 
We find no reversible error in the record. The 


judgment is theefore affirmed. 
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F. &. Will, appellee, ) 
VSe ‘appeal from Lake. 
City of Zion, appellant. 
| 
DIBELL, P. J. 

On November 4, 1920, F. 4 Will filed a petition 
for a mandamus against the city of Zion in the Lake Circuit 
Court. The City filed an answer. While mandams is a common 
law action and an answer is not an ordinary common law pleading, 
“4% is permitted by the Mandems Act. To said answer plaintiff 
filed what he designates a first and a second replication, which 
replications fail in several respects to comply with the rules 
g°0verning common law pleading. Defendant filed what it calls 
a rejoinder to the first replication and a rejoinder to the 
second replication. These rejoinders do not comply with the 
rules governing common law pleading. Plaintiff demurred to 
each of said re joinders. Said demurrers were sustained. Plain- 
tiff moved that a writ of mandamus issue on the pleadings. 

Said motion was granted and a mandamus was awarded. This is an 
appeal by defendant from that judgment. 

Appellant contends that the court should have ruled 
defendant to plead further and, as it did not do so, and as 
defendant did not elect to stand by its vejoinders, the judgment 
should be reversed. Defendant did not ask leave to amend its 
rejoinders or to file further rejoinders. Under the decision 
in C. C. C. & St. Le Rye Co., ve Bozarth, 91 Ill. App. 68, on 
pe 73, we conclude that the action of the court in that respect 
is not error of which defendant can now compluin. We also 
conclude to ignore the apparent defects in the pleadings and to 
conSider the matters which we think wre conclusive. 

The litigation related to a sewer in an alley just 
north of plaintiff's dwelling and to another sewer built by 
Wilbur Glenn Voliva in the same alley for the use of a college 
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building on land owned by Voliva on the north side of said 
alley. Plaintiff had been connected with the sewer next to 
him for quite a number of years and Voliva had been connected 
with the sewer put in by him about a year when this suit was 
begun, The sewer whth which plaintiff was connected will be 
called the old sewer and Voliva's sewer will be called the new 
sewer. While the petition for mandamus does not expressly say 
so, the other pleadings show that the old sewer was a private 
sewere Plaintiff had a septic tank on his premises where he 
lived, which received the sewage and drainage from his home and 
from which tank its contents were scitecamae fs into the old 
sewer, with which many other people were also connectede When 
plaintiff installed this septic tank two officers of the city 
inspected it and approved it. In 1920 the city condemned the 
old sewer as unsanitary, ete., and directed plaintiff to dis- 
connect his promises therefrome at the same time Voliva asked 
the city council to permit him to lay a private sewer in said 
alley to drain the college building on his premises, and the 
city adopted an order giving him such permission under certain 
provisions, among which was a grant to Voliva of the right to 
permit other individuals to connect therewith upon such 
arrangements with other property owners as he and they might 
make. The prayer of the petition for mandamus was that the 
city be required to restore the oldSewer as it was prior to 
October 12, 1920, and to repair any breaks therein, and te 
restore the outlet of the same and to restore the connections 
between plaintiff's tank and said sewer as it was on October 
iz, 1920. The mandams awarded in the final judgment commanded 
the city to connect plaintiff's tank with the new sewer, and 
that, if the city did not do so within ten days after demand in 


writing, plaintiff cause the connection to be made, and that 
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the city permit plaintiff to make the same; and that Benjamin 
Thacker, city enginesr of the city of North Chicago, be a 
referee and be vested with all the power and authority he wold 
have had if the city was causing said new sewer to be built and 
paid for b, special assessment and he had been appointed by the 
City to spread the assessment for the cost of the sewer; and 
that said referee should dete: mine the amounts of general bene- 
fits which should have been assessed against the city and egainst 
plaintiff's lot, and that he return to the court a certificate 
of the amount that should be assessed against plaintiff's lot. 
There was also a judgment for costs in favor of plaintiff anda 
against the city. It will be seen that this judgment is a 

wide departure from the prayer of the petition, which only 
related to the old sewer. To this appellee replies that he 
asked for that relief as to the new sewer in his second repli- 
cation, and that such prayer in the second replication should 
be Considered as a new assignment. Without considering whether 
it should be so treated, it related to property of Voliva and 
asked that the city decide upon a method of compensating Voliva 
for the cost of the construction of his new sewer and it is 
obvious that the court could have no jurisdiction, either to 
determine what compensation should be paid to Voliva or to order 
the city to connect appellee with Voliva's new sewer when Voliva 
was not a party to this suit. It follows that much of the 
judgment was necessarily without the jurisdiction of the courte 
We are unable to see what authority the court had to appoint a 
referes and to bestow upon him the authority to spread a special 
assessment upon any property for the cost of the new sewer con- 
structed by Voliva a year before this suit was begun. The 
judement also does not indicate what is to be done after such 
an assessment has been returned to the court. It does not 
direct the referee to return the amount of the assessment against 


the city but only the amount of the assessment against plain-~ 
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tiff's lot. It does net seek to retain any jurisdiction over 
the cause, and apparentiy the making of said assessment by 

the referee and its return to the court is a matter not to be 
further acted upon by the court. We regard it as also clear 
that the court hed no jurisdiction to compel the city to make a 
connection between plaintiff's tank and Voliva's private sewere 
As the old sewer was a private sewer, appellee apparently has 
no greater rights in the o1d4 sewer than Voliva has in his new 
private sewer, and each of them have no rights in the private 
sewer of the other. It does not appear that appellee has applied 
to Voliva to be connected with his new sewer or has sought to 
ascertain what compensation he ought to pay Voliva therefor 
under the order entered by the city. 

Moreover, & mandamus will not be awarded unless the 
right thereto is clear, nor unless the party applying for it 
Shows a clear obligstion of the party against whom the writ is 
sought to do the thing which the petitioner seeks. It will not 
be awarded in a doubtful case, but only where the right of 
the relator is clear and the party sought to be coerced is bound 
to act. This is laid down in many cases cited in People v. 
Blair, 292 Ill. 159. The city had condemned the old sewer as 
unsanitary and defective. There is nothing in these pleadings 
to show that it was not justified in this condemnation. Thére 
is nothing in these pleadings to show that the city was bound 
to repair the old sewer and to restore it to usefulness, nor 
that it had any funds under its control with which to make such 
repairs. The pleadings show other people connected with said 
old sewer and interested therein, and they are not made parties. 
The pleadings do not show any right in appellee to use the new 
sewers Taking the showing made at its best for appellee, a 
clear legal right to any relief in this case against the city 


does not appear. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
| the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 





6948 Now Ze 


William Lohmar, appeliee, 
VSe Appeal from Grundy. 
) 


John Ross, et al. appellants. 
JONES, J. 


This is an action by theteppellee, William Lohmar, 
against John Ross and Bert Nicholson, partners, doing busi- 
ness under the firm name of Ross & Nicholson, and the Joliet 
Motor Company, appellants, for fraud and deceit in selling a 
Ford tractor, plow and disk. It is claimed that the defen- 
dants to secure the sale of the machinery to the plaintiff, 
assured the plaintiff that it was new machinery and he there- 
upon paid $1,055.00 for it when in fact the tractor was not 
new but had been used as a demonstrator. The plaintiff ob- 
tained a verdict against all of the defendants in the sum of 
$800.00. Separate motions for a new trial were made by 
Ross and Nicholson and the Joliet Motor Company. Both were 
overruled and a judgment was entered on the verdict. 

The plaintiff, William Lohmar, lived in Will 
County, which was territory of the Joliet Motor Company for 
the sale of Fordson tractors. The plaintiff went to Ross 
& Nicholson at Coal City to buy a Fordson tractor, plow and 
disk. Ross & Nicholson had that vicinity as agents in 
Grundy County but not in Will County. Ross and Nicholson 
had no unsold tractor on hand and Ross called the Joliet 
Motor Company by telephone. He talkesi first with Ur. 
Gallagher of that company and afterwards with Mr. Barnes, 
the general manager. He stated to Barnes that he hed a 
customer who wished to buy a Fordson tractor, plow and disk 
and asked whether the Company could fill such an order. 


Upon receiving a reply in the affirmative, he inguired how 
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much Ross & Nicholson would receive for making the sale. 
There is a dispute regarding Barnes' reply, Ross saying 
that he told him the usual five per cent comission, while 
Barnes' testimony is that he told him five per cent off or 
the usual five per cent. After this conversation Ross dis- 
cussed the matter with the appellee who said that he would 
take the machinery. Thereupon Ross again called Barnes and 
told him that he had made a salee The next day Ross went 
to Joliet to get the outfit and was informed by Barnes that 
the tractor was a demonstrator. The price of the tractor 
alone was $780.00. Ross gave Barnes his check for $742.60, 
took a receipted bill which set forth "commission $37.40, 
balance due $742.60." Later Ross got the plow and disk ana 
took a similar receipted bill showing commission of $13.37 
given to Ross by Barnes, and the payment by Ross to Barnes 
of the balance of $261.63. 

The tractor, disk and plow were delivered to the 
appellee by Ross & Nicholson. The tractor did not prove 
satisfactory to the appellee and he demanded s new one in- 
stead of the old one. Ross & Nicholson made attempts to 
remedy the defects in the tr ctor as did also the Joliet 
Motor Company, both pont emit that the tractor was injured 
by ‘appellee's son, who was not skilled in the operation of 
tractors. Subsequently this suit was filed. 

Phe Appellee contends that Ross & Nicholson were 
the agents of the Joliet Motor Company; that Ross & Nichol- 
son made false representations with respect to the tractor 
and that the Joliet Motor Company is liable for such repre- 
sentations as well es Ross & Nicholson. Ross & Nicholson 
also contend that they were the agents of the Joliet Motor 
Company and on the trial offered evidence to establish such 


agency. The Joliet Motor Company, however, insists that the 
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transaction between it and Ross ond Nicholson was a con- 
pleted sale of the tractor to them and that the company is 
in no wise bound by any representations that they may have 
made to the appellee. The Company take the position that 
the judgment ought to be reversed as to it and affirmed as 
to Ross & Nicholson. Upon an examination of the record 
we find no reversible error in the admission or exclusion 
of evidence effecting the question of agency. From a 
thorough consideration of all the evidence we are of the 
opinion that the Joliet Motor Company did not sell the 
tractor, plow and disk to appellee, Lohmar and did not make 
any untruthful representations to him; and that this action 
cannot be maintained against the Joliet Motor Company. We 
are further of the opinion that the transection between the 
Joliet Motor Company and Ross & Nicholson was a sale of the 
tractor, plow and disk to them; that they were not the sub- 
agents of the Joliet Motor Companys and that they could not 
create any liability against the Company by any representa- 
tions they may have made. Although the profit to Ross& 
Nicholson is called a commission, nevertheless, the purchase 
price of the implements is given in statements to Ross & 
Nicholson who thereupon paid for the machinery. There is 
nothing to indicate that Ross & Nicholson had a right to 
surrender the property to the Joliet Motor Company and re- 
ceive their money back or that the Joliet Motor Company 
could recover the property in the event Koss & Nicholson 
failed to make a sale. A Sale is defined to be an agreement 
whereby one party called the seller, transfers to the other 
party called the buyer, the property in goods for a considera- 
tion called the price which the buyer pays or -grees to paye 
(People vs. Law and Order Club 203 Ill. 127; Clese vs. 


Browne 230 Ill. 256; Benjamin on Sales, Sec. 1 and 3; 










-moo s ew moelodoli bax eso faa si asewtod nottosenaxt 7 i 
ek yigqion oft tadt bas medt of totost# edt to else netétq 
eved Yen = satt cxoftstiesetqst Ye yd bived esiw ‘On nt : 
dedt ortieoy edt dist Yosqued odT -colteage | edt ot “obo 
ee Deny f¥ts bas 3? of ‘es boarovet od ot SHgwo tremgbut ‘eds 

=~ * §yeeet edd to soitamiasxs ne coq .noaledom & ito Se ‘ 





ma 2 







‘ 5 ee 
Setar i - +a 
beet =a ted = A i 

= - “es J Say ae Bia lsine ees 


ee oa 













Re I oni ram 


moiew~oxe to noteelabe edf ai votre efdherevet*on batt ew 
| a “pc nOr~ syonege - sell ilaed ert guitestte eotebive to 
/ lis SC o18 et-etnobive Odd “Lin $0 “nddtetes teddo’ dysovodt 
edt {ise for Sib yrecned roto setfot et ftodt séintdo— 
oem ton £fb bie taalod ,colfeqga of Hebb bia worg’ totestt ; 
( OLtes etdt tedd has jai of sao lttstieserqet Cotddwrtnt yts 
“sYraqmod revel tetiot edd tanksge bontstaiem ed tonmngo 

adt asewsed aoitosensid ed¢ tadd notaiqo edt “to “ved sist ot 
aid to ofse-« saw noelodelM 3 sack bus ytaqmo0 1roFvoM tei fst | 
-de sid toa -ersw yeds stadt ;mont of Bath tin wold ,totoatt 



















ton Blasco yest tadd bus pymecuiod rotoM Foi fol ed “Yo “adnegs | 
-stnedetgss yas yd yascatod oft tenfags yititdsi£ yrs etgeto 
Sadoh ot ¢Ftoxw off AgnoddfA .obem overt yan yedt ene te 
esano we att ,pacledtisven ,aotasiamos « bolfeo af ‘so efodo lt 
3 23868 of etntmotste af meovrig et atremefomt ‘edt Yo ootte 
ot ered? .¢tadincan oMt rot Bieq noqwerent enw noatodort 
Ot dégti « Sai nosloseli 3 deck ted stsoibat of gaidtos i 

-e% Bos (neqweo votoM deffol exf ot qiueqory eft tebxerrse 
Yaecmed rote ¢elfot eat teat xo doed yenom treit évico 

' posfodoft & eaail neve ef af yrocore edt tevooeet bisoo. 
dasmee ms as od of Honlteh ak efsa A  selsd a odam oF Seltst 
vefiso edd ot aietanatt (1tellee edd bolise ytrac sno ydetenw 
-~siebianos a tot abooy mi ytteqetq eft ,~reynd ent beffao yds 
(aq of Boetas ro ayeq sey edd doldw eobiq edt belfse nok 
»S¥ satis :T9f .f£T sod dufdteba0 bas wal sav sidoed) ‘ 
18 bis C Gese ,Welee sé Vitskaee 384 LCT ORs enwore 





Tiedeman on Sales, Sec. 1.) Tested by this definition the 
evidence in this case shows the seller, the Joliet Motor 
Company transferred to the buyer, Ross & Nicholson, the 
property in the tractor, disk and plow for the considera- 
tion of $1,055.00 less five per cent. 

Because of the views of the court this casemust 
be reversed. Since the judgment is 2 unit, if reversed as 
to one defendant it must be reversed as to all. (Enis vse 
Capps le, Til. 6855; Supreme Lodge, etc. vs. Goldberg 175 
Ill. 19; Henning vs. Sampsell 236 Ill. 375; Frd et al, vs. 
Rapid Transit Company of Tllinois et#al. 506 Ill. App. 3513; 
Kinlock Long Distance Telephone Company vs. Alton B, & E, 
210 Ill. App. 540.) 

The case will, therefore, be reversed as to the 
Joliet Motor Company and reversed and remanded as to Ross 
& Nicholson with a finding of facet that the def-ndants Ross 
& Nicholson were not the agents of the Joliet Motor Company 
and that the Joliet Motor Company is not liable in this 
action. Because the case must be remanded, for further 
proceddings, this court expresses no opinion as to the 


ultimate liability of the defendants, Ross & Nicholson. 
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6975 No. 8 


J» W. Wallace, Executor, etc., 
Defendant in Error, Appeal from the Circuit 
Vs. Court of Warren County. 
Mary J. Neil, et al, 


Plaintiffs in Error. 
JONES, Je 


Ce Ve. Wallace died testate June 5th, 1917, and 
letters testamentary were issued to J». W. Wallace. The executor 
found among the papers of the testator a promissory note in the 
sum of $200.00 made by Mary J. Neil payable to E. B. Crenshaw, 
one of the plaintiffs in error, and secured by a mortgage upon 
property owned by Mary J. Neil. The Mortgage was signed by 
Mary J. Neil and her husband, George W. Neil. The executor 
filed a bill in the Circuit court of Warren County to foreclose 
the mortgage, making Mary J. Neil, George W. Neil and the 
Monmouth Homestead & Loam Association, defendants. The last 
named defendant held a prior mortgage upon the presmises. The 
executor also had in his possession a note for $20,00 payable 
to the testator signed by the plaintiff in error, E. B. 
Crenshawe Crenshaw filed a petition asking leave to intervene 
in the suit. The leave was granted and by order of the court 
after answer filed by Crenshaw the petition stood as a cross 
bill. The executor filed his answer thereto. The cross bill 
sets up that Crenshaw is the solé owner of the aforesaid $200.00 
note and mortgage; that they had been delivered to C. V. Wallace 
in his lifetime to secure the payment of the said $20.00 note 
made by him to Wallace and now held by the executor. On the 
hearing Mary J. Neil and George W. Neil, makers of the note 
and mortgage were defaulted but Mary J. Neil joins E. B. Cren-= 
shaw as plaintiff in error. 


Because the regular master in chancery was interested 
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in the prior encumbrance on the premises, the court appoint— 
ed L. E. Murphy as special master in chancery. He took the 
evidence at various times and made a report thereof to the 
court without giving an opportunity to the plaintiff in 
error Crenshaw to file objections thereto and the scourt sent 
the report back to said special master to permit such ob-— 
jections to be filed. Crenshawfiled objections which were 
overruled and the special master filed his report finding 
in favor of Wallace and against Crenshaw as to the owner- 
ship of the note for $200.00. The special master had never 
taken an oath nor filed a bond as special master under the 
act of 1917, but with this second report he filed an oath. 
The court approved the report of testimony and there was a 
decree foreclosing the mortgage for the Benefit of Wallace, 
executor. Crenshaw and Mary J. Neil sued out of this court a 
writ of error to review the record, 

It is urged that the proceedings before the special 
master were void because he had neither taken an oath nor 
given a bond as special master. Crenshaw appeared before the 
special eee at various times to take testimony, appeared 
before the circuit court to get the report re-committed to the 
special master for objections and thereafter when the report 
was re-committed to the special master, filed many objections 
to it but did not make the objection that no oath or bond 
was filed» The case of Pardridgs vs. Ryan 134 I11, 247 is one 
for an accounting. The cause was referred to an auditor to 
take testimony and state the account. The auditor failed to 
take the oath prescribed by statute. The question raised was 
whether or not the taking of the oath prescribed by the statute 


is a prerequisite to jurisdiction or whether there may be a 
waiver of such oath by the parties. The court said "The weight 
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of authority is in favor of the position that the oath may be 
waived. A party ought not to be permitted to introduce testi- 
mony and to suffer his adversary to introduce testimony before an 
auditor, and then, when the findings turn out to be adverse to 
him, make the objection for the first time that the auditor was 
not sworn. Thus to lie by, and take the chances of a favorable 
result, is inequitable in such cases, sil-nee should be regard- 
ed as acquiescence. If the objection that the oath had not 
been administered is made in apt time, it may be cured and time 
and expense may be saved. It is not sufficient for the defendants 
“to gay, that they did not kmow of the failure to take the oath 
until after the report was filed. They mew or were bound to 
know what the law was. The law required the auditor to be 
eworn before he entered upon his duties. If they intended to in- 
sist upon a compliance with this requirement, they should have 
made known their intention before the duties were entered upon. 
The appointment of the court is the source of the auditor's juris- 
diction, and his failure to be sworn may be waived by the parties, 
as it was waived in the case at bar." The holding in the Ryan 
case is followed in the case of Garrity vse Hamburger Co. 136 
Ill. 499. We can not distinguish these cases in principle from 
the oase at bar and we hold that Crenshaw by his action in 
appearing before the special master to take testimony, by his 
appearance before the circuit court to have the report of the 
special master re-committed to the special master for the 
filing of objections to the report and by filing objections 
to the report without making this specific objection, waived 
the taking of the oath by the special master. 

No error in computation is assigned by the plaintiff 
in error, Mary J. Neil. By her default she admits liability 
under the note and mortgage. She would therefore be in no 


position to complain that the oath was not taken by the sveocial 
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master as required by statute. However, the decree orders 

the payment of the sum of $316.27 by Mary J, Neil and George 
W. Neil to the complainant within forty d-ys together with 
costs of suit and in default thereof that the special master 
make sale of the premises subject to the mortgage of the 
Monmouth Homestead & Loan Association and directs the distri- 
bution of the moneys received from such sale. We are of the 
opinion that the court should have required the special master 
to file a bond before making such sale. 

It is further urgéd upon the part of the plaintiff 
in error, Crenshaw, that the finding of the court that the 
executor is the owner of the note and mortgage in question 
is against the weight of the evidence and unwarranted by the 
evidence. While this court has power to review the evidence 
in the case and determine whether the findings of the trial 
court are correct, still we are not authorized to disturb the 
findings of the master when confirmed by the chancellor unless 
they are manifestly against the weight of the evidence. 
(Williams ve. Lindblom 163 Ill. 346; Siegel vs. Andrews & Co. 
181 @11. 350; Treloar vs. Hamilton 225 Ill. 103; North Side 
Sash & Door Co. vs. Heckt 295 Ill. 515.) Im this case there 
was much conflicting evidence with regard to the ownership of 
the note and mortgage and we can not say the findings were 
contrary to the weight of the evidence. 

The decree is therefore affirmed in so far as it 
denies the claims of Crenshaw and provides for a foreclosure 
in favor of Wallace, but so far as it directs a saleby the 
special master without his giving a bond, it is reversed, with 
directions to require the special master to give a bond in a sum 
double the value of the real estate to be sold and after that 


bond has been given and approved, the decree for the sale of the 
real estate in favor of J. W. Wallace, executor for the debt, 


interest and costs will be entered. 
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SPATE OF ILLINOIS, ).. 
SECOND DISTRICT. V5 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this day of 


oes in the year of our Lord one thousand 


nine hundred and twenty- 


Clerk of the Appellate Court. 
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SECOND DISTRICT. ae? I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

in and for said Second District of the State of Hlinois, and keeper of the Records and Seal thereof. 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this __day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the /rourth day of April, 
in the year of our Lord one thousand/nine hundred and 
twenty-two, within and for the Second District of the State 


of Illinois: f 
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Present--The Hon. NORMAN L. JONES’, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. DORRANCE DIBELL, Justice. 


JUSTUS L. JOHNSON, Clerk. 
CURT S. AYERS), Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
. the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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7006 No. 33. 


Orin 0. Ogle and Tom Haney, 
appelleés, 
Appeal from Circuit Court 
VSe 
of Henderson. 
Charles H. Ditto, 


appellant. ) 
JONES, Js 


The appelles, Orin 0. Ogis and Tom Haney, recovered 
& judgment in an action of assumpsit against appslisnt, Charles 
H. Ditto, for $1160.00 for reali estate brokerage commissions. 
fhe appellant was the owner of 164 acres of land and on July 13, 
1919 the appelles, Tom Haney, had a conversation with the 
appellant in whicao he sought to have the appellent list his land 
with appellees for sale. No definite arrangements were made on 
this day but on the next day at Keithsburg, Illinois, a conversa- 
tion was had between appellant and appeliees which résulted in 
an agreeuent between the parties wherebcy the appellees were to 
find a purchaser for appellant's land at a price of $30,000.00. 
Appeilees were to have as their woul seiede ali vhe lend wight 
bring in excess oi $30,006.00. Appellees almmet immediately 
interested one Hugh O'Malicy and priced the land to him at 
$190.00 an acre or a total of $31,160.00. After an inspection 
ef the iand by O'Malley and his son the former decided to be-= 
come the purchaser thereof at the price asked and so notified 
appsilees who in turn notified appeliant and arranged a meeting 
among the partics. 

When appellant was advised by appellees that the 
latter thought they had a purchaser, appellant said to them 
that he desired to have a reservation made in the deed 
him the right for life to hunt upon the premises. Appellees 
informed him that they would see what could ve done about the 


Mavter, whereupon appellant replied in substaice, that he would 
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not let the reservation stend in the wey nor let_it stop the 
deal. Appellant denies thet he made any such remark but we 
think the evidence shows that he did. O'Malley was informed 

by appellees of appellant's desire for the hunting reaer- 
vation and O'Malley refused to agree that the reservation should 
be made and sgeeleas so notified appellant. The agreement 
between the appellant and appellees was oral, and at the time 
it was mide nothing wag gaid about how payuert should be made. 
During the negotiations appellees suggested to appellant that 
inasmuch as poss@ssion of the premises vas not to be deiivered 
to the purchaser until the ist of March next following, some 
payment doryn should be meade by O'Malley and suggested that it 
be & sum betweer $3,000.00 and $4,000.00. 

On Thursday, July 17, 1919, all of the parties went 

to Keithsbure where O'Malley made arrangements with the 
Keithsburg bank for the necessery money with which to buy the 
farm, and thereefteron the seme day the cashier of the Keiths-e 
burg bank, J. Ward Bloomer, was asked to prepare a contract 
between appellant and appellees for the sale of thdland. 
Bloomer testified that he prepared a contract from the informa-~ 
tion he received from the talk of the men in the room where the 
parties were assembled. This contract provided for the sale 
of the farm at a price of $31,150.00, $3,500.00 of which was 
to ve paid by the giving of a note by O'Malley to appellant due 
March lst, 1220 without interest. The reaainder of the pur- 
ehase price was to be paid at the same times. The deed and the 
premises were also to be delivered then. Appellant says he 
read over the contract and discovered an error in the 
description of the land and that he observed that there was no 
hunting reservation mentioned in the contract. He then stated 
that he wanted to go over to the Citizens Bank where he had 


some papers and could obtain a correct descrivtion. O'Malley 
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also stated that he wanted to make another trip to the farm and 


erningsome fences, the iocation of which had 
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been described to him by appeliant while et tne Keithsburg 

he parties separated, O'Malley going out to the farm 
appeliant to the Citizens Bank where he caused a new con- 
tract to be written 
The draft of this sontract provided for a cash payment of 
$3,500.00 instead of a note for that sum. It also contained a 
hunting reservation. Temple testified that the contractihus 
prepared by him was a duplicate of the contract prevared by 
Bloompr with the excéption of the description of the premises 
and the inclusion of the hunting reservation. Appellant signed 
this contract and left it with Temple. later appellee, Ogle, 
went to the Citizens Bank and inspected the said contract. 
O'Malley never wen! to that bank to sign it, Later in the same 
day appellees caused Bloomer to drew another contract containing 
a eorrect deccription of thdlond but omitting the hunting 
res@vation. Bloomer 2nd appellees state that this contract 

¥a3 a duplicate of the first contract drawn by him with the 


tion of theeorrected description of the land. At the 
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tims of the t#ial thr whereabouts of the contract first drawn 
Bloomer eould not be located and it was a question in 

dispute whether eppeiic nt had consented to the acceptance of a 
note for $3,500.00 insteed of cash. We are of the opinion that 
the evidence discloses that appellant did consent to accent a 
note. Not oniy is such consent indicated by the testimony of 
the witnesses who were presnt at the time the first con’ract 
dram oy Bloomer was reed over in the Keithsburg Bank but it is 
mede more nearly certain by the positive testimony of Bloomer 


that appellant stated it didm't make any difference to him, the 
appeliant, whether it was a note or cash so long as it was 


something he could turn into cash any time ne wanted to. 
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Bloomer further testified hefeplied to appellant that his bank 
would cash the note any time appellant wanted the money and 
that the note was good. Appellant upon cross examination 
stated that he had some talk on Thursday with Bloomer about 
the note, that there was something said about it; that he 
didn't remember asking Bloomer about cashing it but he had 
possibly asked Bloomer if it was good. He also stated that he 
might have askdd Bloomer if he would cash the note for him if 
he wanted the money and that he believes Bloomer told him he 
would. We, ther@fore, conciude that it was a part of the 
agreement that appellant should accept a note for $3,500.00. 

O'Malley testified that after he had made the trip 
out to the farm on Thursday it was too late to return to 
Keithsburg and that he did not do so. Appellee, Haney, 
testified that on the next morning, it veing Friday, July 18, 
he had a telephone conversation with appellant in which 
appellant stated that O'Malley had not signed the contract by 
eight o'clock on the night previous, that it would now take 
$200.00 an acre to buy the farm and that the deal was off. 
Appellant does not give the same version of the conversation. 
However, he stated that he told Ogle that the contract would 
be left at the Citizen's Bank until eight o'clock on Thursday 
evening for the signature of O'Malley, but that he did not 
know that he told Ogle if the contract was not signed by eight 
o'clock the deal would fall through. 

The evidence tends strongly to show that on the follow- 
ing Saturday, July 19, appellees took the/second contract drawn 
by Bloomer and signed by O'Malley in duplicate together with 
a note signed by O'Malley for $3,500.00 payable to appellant 
March lst, 1920 to the appellant and asked appellant to 
accept the note and sign thecontract. Appellant declained to 
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do either. According to appellees testimony, the declination 
was based solely on the ground that the contract did not con- 
tain a reservation of the hunting privilege. According to 
appellant's testimony, he declined to sien that kind of a 
contract and he claims that he stated to appellees that he had 
a contract prepared at the Citizens Bank and for them to bring 
their man and they would comolete it. He also says that the 
note was not tendered to him. The negotiations between 
appellant and O'Malley were thus terminated. 

We cannot say that the jury was not justified from 
the evidence in finding that appellees produced a purchaser, 
able, ready and willing to buy appellant's land upon the terms 
agreed to by hime In fact it appears to us that the evidence 
strongly preponderates in favor of appellees. It can serve 
no useful purposs for us to speculate as to the reasons 
appellant may have had for not wanting to sell his land after 
appellees had produced a purchaser. It makes no difference 
what his reasons were. Under the circuristances of this case, 
he had a legal right to deeline to sell his land. He hada 
right either to declare the deal off or to withdraynis lands 
entirely from the market but his conduct in doing so did not 
relieve him of liability to his brokers if they had performed 
the services for which they were engaged by hime Although 
appellant does not admit that he told appellee, Haney, the 
deal was off and that it would now take $200.00 and acre to buy 
the land, such an admissionj even if he had made it, would 
not affeot his rights or liabilities in this case. O'Malley 
had been produced prior to the date of this alleged conversa- 
tion over the telephone and was, as the proof clearly shows, 
able, ready and willing to buy the land at the price and upon 
the terms given by appellant to his brokers. It would also be 


useless for us to discuss the question as to whether or not 
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the jury should have deducted from the amount named in thekr 
verdict, a discount of seven per cent on $3,500.00 from July 

18, 1919 to Maroh ket, 1920. We have already said that in our 
opinion the jury properly found that appellant had agreed to 
accept the note instead of cash and it is equally clear to us 
that the note which was discussed between Bloomer and appellant, 
was a note for $3,500.00 bearing no interest from date to 
maturity. If appellant had agreed to accept such a note in lieu 
of oash, héhas no right to ask for any reduction of appellees 
commissions because of the fact that the note was not an interest 
bearing note from date. The evidence does not disclose the fact 
that the note was not worth its face at the time of the alleged 
tender, but even if it were not worth its face at that time, 

the appellant is in no position to complain on this appeal be- 
cause he cannot first raise that question here. He made no 
objections on that account in the trial court and he can not 

be permitted to do so now. 

We think the evidence in this case showdd that 
appellant had given appellees thirty days time in which to make 
sale of the land. But this question is of little importance 
because they procured O'Malley as a purchaser within a week 
after their contract with appellant was meds and it can not be 
seriously contended under the evidence in this case that any 
effort was made to terminate their contract and to withdraw the 
lands from the market until after appellees had procured a 
purchaser upon the terms prescribed by the appellant. Neither 
do we think there was any modification of the contract after 
it was made affeoting the quantum of the estate to be conveyed 
to the purchaser. It is obvious that the evidence does not 
even tend to show any such modification. 

Under the evidence in this case the instructions of 


the court are not open to the objections made by appellant. 
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In our judgment the verdiot was fully warranted by the evidence 
and should not be disturbed. 


Judgment affirmeds 
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STATE OF ILLINOIS, (ee 
SECOND DISTRICT. Vere I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. — 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this Loe _~_day of 





in the year of our Lord one thousand 





If the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit 


On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
following, to-wit: 
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6973 No. 45 


Charles W. Pease, Administrator of 
the Estate of Warren W. Pease, 
deceased. 

appellee. 


— Seer 


VSe - appeal from the Circuit 


Rockford City Traction Company and 
Rockford and Interurban Railrosd 
Company. 


Court of Winnebago County. 


appellants. 
PARTLOW, J. 


Warren W. Pease began suit in the circuit court of 
Winnebago county against the appellants, Roekford City Traction 
Company and Rockford and Interurban Railway Company to recover 
damages for personal injuries which he received on July 21, 1914. 
On February 11, 1915, before the case was tried, Warren W. Pease 
died and the appellee, who is the sdministrator of his estate was 
substituted as party plaintiff. After an amended declaration had 
been filed, a motion was made by appellants to dismiss the suit. 
The motionwas allowed and the suit was dismissed. On appeal to 
this court that judgment was affirmed. 204 Ill. App. 120. A cer- 
tificate of importance was granted and the Supreme Court, 279 Ill. 
513, reversed the judgments of this court and of the circuit court, 
holding that under the pleadings, the suit was improperly dismissed, 
and that the fourth count of the declaration stated a good cause of 
action. The case was then tried in the circuit court, and at the 
close of the evidence on behali of the appellee, a motion was made 
to direct a verdict in favor of the appellants, which motion was 
allowed and judgment was rendered in favor of the appellants for 
cost and in bar of the action. A writ of error was sued out of 
this court and the judgment of the circuit court was reversed. 217 
Ill. app. 659. Upon the second trial in the circuit court judgment 
was rendered in favor of the anpellee for 2850.00 and from that 
judgment this appeal was prosecuted. 


The evidence shows that the appellants maintained, in 
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the city of Rockford, a shop in which their cars were repaired. 
Warren W. Pease, the deceased, had worked in this shop for four or 
five years repairing cars. On the night of July 20, 1914, a street 
car was placed in the shop for repairs, the armature of one of the 
motors having been blown out. On the next morning, panes eee the 
car over the pit on its own power. He took a jack, went into the pit 
under the car and started to remove the housing from the dead motor. 
This car hed been in service since 1911. It had a single truck, a 
wooden body, with two motors, two controllers, a double end, anda 
single truck consisting of four wheels. The framewhich carried the 
motors was made of steel. There were two rheostats, one on each end 
of the car. There was a ground cable extending from one end of the 
car to the other, and a ground wire was soldered to this cable. 

This ground wire was in the form of a "Y", one branch being fastened 
to the metal housing of one of the motors and the other to the metal 
frame. The purpose of this ground wire was to ground the current 

of electricity and protect the operator of the car from receiving 

a shock. When Pease got into the pit under the car, he took the 
lower half of the housing off of the dead motor and disconnected 

the ground wire above and below the joint of the "Y". He then 

went to the front end of the car with the controller and attempted 
to move the car for convenience in further working on it, but the 
car failed to movee He took the controller to the other end of 

the car, turned on the electricity and received a severe shock. 
Immediately after receiving the shock he was found sitting on the 
floor of the vestibule, or platform, with his had in his hands, 

in which position he remained for about twenty minutes, after 

which he got up and walked around. For almost seven months after 
receiving this shock he was confined to his home and to a hos pi- 
tal. In December, 1914, after an examination, it was determined 
that he was not suffering from tuberculosis of the lungs, or from 
tuberculosis in any other part of his body, but it was determined 
that he had a Sarcoma or tumor. He began to cough immediately 


after the injury and continued to cough until his death. It was 
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hard for him to get his breath. He began to lose weight and con- 
tinued to lose weight until the time of his death. He had worked 
for the appellants seven days a week for about three years but 
after his injury he practically did no work. He was treated by 
the company physician, Doctor Franklin, until December, 1914, 
when Doctor Lofgren commenced to treat him, and continued to 
treat him until the time of his death. Pease died February ll, 
1915, and after his death a post-mortem examination was had, 
which showed that there was a five pound, round cell connective 
tissue sarcoma, or tumor, in the mediosterno region, infiltrating 

about the organs including the heart and lungs. The heart was 
crowded into the left side of the cavity close to the shoulder and 
was about half the size it should have been in its normal con- 
dition. It hea been contracted, but aside from that the heart 
appeared uninjured and normal. The sarcoma was grayish white in 
ecclor and covered the lungs, the other blood vessels and the 
whole inside of the chest. 

It is first urged es a ground of reversal that appellants 
owed no duty to the deceased to provide a properly equipped car 
for him to work upon; that the deceased was employed to repair 
cars/that were out of order; t. at it was his duty to make dangerous 
conditions safe, and simply because the car wes out of order that 
did not constitute such negligence on the part of appellants as 
would entitle appellee to recover. 

The fourth count of the decliaration upon which the case 
was tried alleged that Pease was employed repairing cars, and 
that the appellants negligently and carelessly permitted the car 
in question to remain equipped in a dangerous, defective and im- 
proper condition, and by and on account of such negligence, certain 
parts of the car became and were heavily charged with electricity, 
and while Pease was working on the car, he came in contact with 
the parts so heavily charged with electricity, and thereby was 


Shocked, bruised, burned and injured externally and internally, 
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and as a result of such injuries died. 

Prior to the accident the appellants had elected not 
to come under the provisions of the Workmen's Compensation Act and 
for that reason, under Section 3 of that act, Laws of 1913, p.539, 

contributary negligence, assumed risk and the negligent act of 
a fellow servant, do not constitute a defense in this case. Daly 
vs. New Staunton Coal Company, 280 I11. 175; Wendzinski vs. Madi- 
son Coal Company, 282 I11. 32; New Staunton Coal Co. vas Fromm, 
286 Ill. 254. 

The first question to be determined is whether the 
appellants were guilty of the negligence charged in the declaration. 
When this case was before this court the last time upon appeal, 
217 Ill. App. 659, we held that the evidence of the appellee 
fairly tended to prove the charge of negligence as alleged in the 
declaration, and that the trial court improperly directed a verd- 
ict for appellants. The evidence on behalf of appellee on this 
appeal is substantially the same as on the former appeal, and 
therefore the appellee, under the former decision of this court, 
is entitled to recover, unless the evidence offered on behalf of 
the appellants was sufficient to overcome the case made on behalf 
of the appellee. The appellants cite many cases in support of 
their contention that the, owed deceased no duty to furnish him 
a Safe place in which to work, but upon examination it will be 
found that most of the cases, if not all of them, are cases in 
which the facts are not like those in this case. None of them were 
cases where the compensation act had removed the defense of con- 
tributory negligence-and assumed risk. The Supreme Court, in 
279 Ill. 513, held that the declaration in this case stated a 
good cause of action, and that decision is conclusive and bimiing 
as far as this appeal is concerned. If appellants owed no duty 
to deceased, then the declaration did not state a cause of action, 


and it must follow that if the dsclaration did constitute a cause 
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of action that the avpellants owed some duty to the deceased. 

It has been held that electricity is a silent, deadly 
and instantaneous force and sll versons handling it are bound to 
know the dangers incident to its use and to guard agaimt ecciden 
by a degree of care commensurate with the dangers incident to 
its use. Postal Telegraph Company vs. Likes, 225 Ill. 249; 
Hausler vs. Commonwealth Hlectric Company, 240 Ill. 201; Stedwell 
vs. City of Chicago, 297 B11. 486. The question is whether the 
appellants guarded against accident to the deceased with that de- 
gree of cure commensurate with the dangers which surrounded him. 
There is no dis pute but what the deceased received a violent shock 
of electricity while he was working on this cars There is con- 
siderable conflict in the evidence as to the cause of that shock. 
The contention of the appellants is that he received it because 
of his own fault in disconnecting the ground wire and then attempt- 
ing to move the car. On the other hand, the evidence on behalf 
of the appeliee shows that this car had formerly been wired 
Standard general electric type. In that type of wiring there 
was a ground Gable running directly from the controller in one 
end of the csr to the controller in the other end. There was 
a post on each of the trucks to which a ground wire was connected 
from the truck to the ground cable. The binding post to which 
the ground wire was attached was at the top of the motor casing. 
There was a gound connection from the ground cable to the top 
of each motor, and the ground wire attached to the cable was fast- 
ened to the truck, making two sep rete and distinct ground wires, 
one from each motor. The only way these ground wires could be 
seen or repaired was by taking up a trap door over each motor in 
the floor of the car. They could not be reached from the pit 
under the car. The wire that was used to connect the ground cable 
to the binding post was a No. 2 flexible wire, consisting of a 
number of strands of fine wire. If both ground wires were ranoved 


the car could not be moved unless a short circuit was made, but 
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the ground wire from one motor could be removed without removing 
the ground wire from the other motor. 

The armature in this car had blowin out prior to the injury 
causing one of the motors to be what is called a dead motor, and 
the other motor, to which no damage had been done, was the live 
motor. The evidence shows that this standard general type of wir- 
ing which was formerly on the car had been changed before the 
accident, and another system, above described, had been substi- 
tuted. The deceased had been working on the dead motor and had 
done nothing to the live motor. There was, on the dead motor, 

@ piece of 6ne strand copper wire which, in the absence of other 
ground wires, acted to ground the current, and when this wire was 
disconnected below and above the "Y" there was no ground wire from 
the live motor to protect the operator of the car from a charge 
of electricity. The deceased had been working in the pit from 
which the grovnd wire could not be reached had it been standard 
general electric type. As it was wired, the live motor had no 
ground wire, neither uctor was equipped with a ground wire in the 
usual and ordinary way from the ground cable to the binding post 
on the top of the motor. If both motors had been grounded with a 
ground wire to the ground cable the deceased wovld not have been 
injured. After disconnecting the wires on the dead motor, but 
without touching the live motor, the deceased attempted to move 
the car and was shocked. .Appellants' claim that the wiring on 
the car as it existed at that time was the usual and customary way 
of wiring cars, and that the deceased knew this fact; that it was 
not necessary to have more than one ground wire or one ground in 
the system. 

The cherge in the declaration is that the appeliants negli- 
gently ard carelessly permitted the car to be and remain equipped 
in a dangerous, defective and improper condition. There is evi- 
dence amply tending to show that the manner in which this was was 


wired at the time of the accident was not proper, ani was unsafe. 
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There is a conflict in thse evidence on this point. Witnesses 
testified on both sides of the question. We think, however, the 
egidence shows that the car was, some time prior to the accident, 
wired with two ground wires; that the deceased was not familiar 
with the chinge which had been made in the wiring of this car 
and for that reason disconnected all ground wires and received 
the shock. It was purely a question of fact for the jury to de- 
termine from the evidence whether the appellants were guilty of 
the negligence charged in the declaration, and from a careful 
examination of the evidence, we camnot say that the jury was not 
justified in finding that the appellants were guilty of the negli- 
gence as charged. 

It is admitted that deceased died as the result of a 
sarcoma, but the question is whether the shock to the deceased 
caused the Sarcoma which resulted in his death. The appellants 
claim that during the early part of 1914, the deceased had been 
failing in health and while at work he would often drop his hands, 
and be short of breath; that his breath was constantly foul and 
could be smelled several feet away, and it smelled like burnt 
flesh; that he had for years prior thereto complained of heart 
trouble and had received a pension on that ground; that in the 
earyy Spring of 1914 he was told that his daughter was sick in a 
hospital in Rockford and he said he could not go to her on account 
of his heart trouble and could not stand it. On the other hand, 
it is contended by appeilee, that prior to the accident, deceased 
had been in fairiy good health; that he had worked seven days a 
week for two or three years before the accident; that it was not 
until after the accident that his breath became foul, but that 
after that it did become foul and smelled like burnt flesh; 
that after the accident he had difficulty in breathing; that he 
gradually grew worse until his death. 


Dr. F. Robert Zeit was called as a witness for appellee. For 
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twenty-one years he had been a teacher of pathology as North- 
western University Medical School. He was the attending patho- 
logist at Wesley Hospital, Mercy Hospital, Grant Hospitel, Alexian 
Brothers Hossital, in Chicago, and consulting pathologist for a 
number of other institutions. He testified that he saw sarcoma 
every day, and that, in his opinion, it was caused by two elements 
combining, first, an inherited predisposition towards malignant 
tumor, and, Second, an injury to the tissue; that he hed stndied 
electricity and was acquainted with its effect uyon the human body; 
that the effect of electricity upon the tissues was to cause te- 
tanic contraction of the mscles of the arms and chest, and the 
tissue in the chast, and the reaction, when the currect was taken 
off, would cause a tearing or injury to the tissues; that any 
voltage of electricity which was sufficient to shock or jolt a 
_ person coming in contact with it through the hands would cause 
injury to the tissue; that such injury, in connection with ea vre- 
disposition towards malignant tumor, would cause the tumor to 
grow. A long, hypothetical question was then put to him by 
counsel for appellee, and he was asked if he would have an 
opinion from th-t guestion whether there was any connection be- 
tween the sarcoma found in the deceased and the jolt or sheck 
that he received on the street car, and he answered "yes." He 
was then asked what that opinion wss and he answered; "due to 
the violent muscular contr=ction, caused by the electric current 
passing through the dhest, an injury of the tissue took place, 
which was afterwards followed by 4 malignant tumor in the 
mediosternun, which afterwards caused the death.” On behalf of 
the appellants five physicians, three of whom were in the empl6y 
of the aopeliants, testified that it was net posible to tell what 
caused this sarcoma. 

On account of the sharp conflict in the evidence upon this 
question which was so controlling, we have read the evidence of 


these experts with considerable care. We are convinced that the 
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witness for the appellee is one of the leading experts upon t 
question of sarcoma. His ability and great experience are rec 
nized and admitted by the other expert witnesses in the case. E 
had come in contract with it almost every day for many years, he 
studied it and taught it, even to some of the other experts in 
this case. If the jury saw fit to give to his opinion more weigh. 
- than they did to the other witnesses on this subject we cannot 
say they were not justified in so doing from all the facts in 
evidence. Fease was not quite sixty-nine years old on the day 

of the accident. He was probably not in the best of health but 
he was able to work seven days a week and had done so for several 
years. After he received this shock he worked only a few days. 
Symptoms of infirmities apveared from the hour of the injury, 

and he continued to grow worse until he died. After his death a 
post-mertem revealed that sarcoma was the cause of his death. 
There was evidence tending to show that this sarcoma was the re- 
sult of this injury. What is the proximate cause of an injury 

is ordinarily a question of fact for a jury, to be determined 
from a consideration of all the attending facts and circumstances. 
It only becomes s question of law, when the facts are not only 
not in dispute, but are such thet there can be no difference in 
the judgment of reasonable men in the inference to be drawn there- 
from. Schultz v. “Zricksson Co. 264 Ill. 156. The employer is 
liable in case of injury caused by his negligence, even though 
the injured person is suffering from some predisposition which 
aggravates and intensifies the injury. Peoris Terminal Comoany vs. 
Industrial Board, 279 Ill. 352; Wabash Railroad Company VS. 
Industrial Commission, 286 I11. 194; Spring Valley Coal Company 
vs. Industrial ,Commission, 289 Ill. 315. We think the findings 
as to the cause of death are in accordance with the evidence and 
we do not feel justified in setting aside the verdict of the jury 


on that point. 
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Appellants contend that the hypothetical question put to 
Doctor Zeit, and his answer thereto were improper, because they 
violate the rule that where there is a conflict in evidence as 
to whether a person was injured in the manner cliaimed, it is not- 
competent for witnesses to give their opinion on that subject, and 
several eases are cited in support of this rule. We do not think 
the question and answer were improper. ‘fThe rule with reference to 
a physician testifying is that where the immediate cause of death 
is not disputed, it is competent for an expert medical witness 
to give his opinion as to the cause which resulted in death. 
Devine vs. Chicago City Railway, 195 ill. App. 304; Alpe vs. 
Supe Coal Company, 208 Ill. App. 67; Kimbrough vs. Chicago City 
Railway Company, 272 Ill. 71; Squire Dingee Co. vs. Industrial 
Board, 281 Til. 359. It is not disputed that the death of the 
deceased was caused by the sarcoma, and the testimony of the wit- 
ness was merely the expression of his opinion as to whether that 
Sarcoma was caused by the electric shock which the deceased re- 
ceived. This question and answer were not in violation of the 
rules But even if the question and answer were improper, appell- 
ants were in no position to complain of the error, for the reason 
that Similar questions were asked and answered by the witnesses 
who testified on behalf of appellants. In each case the questions 
covered all of the facts and the experts were asked to express 
their opinion based upon the facts as stated. 

The deposition of the deceased was taken a few days before 
his death, and at its close he was asked whether there was anything 
else he ought to state. He answered that the piece of wire that 
Was put on for the ground wire was just a viece of common wire and 
not put on as it ought to be. Complaint is made of this question 
but the only objection made to it is that it was immaterial. After 
the question was enSwered no motion was made to exclude the answer. 


The question was proper, the last part of the answer was improper, 
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but as no motion seems to h:ve been made to exclude the imprope: 
part, the appellant cannot complain. 

Certain questions were asked Charles Pease, a son of 
deceased, pertaining to the apvesrance am acts of his father 
several days after his injury. He testified that he saw his 
father sitting in a chair; that he stayed at home about all the 
afternoon and saw something about his father that dey that he had 
not seen before. The question was asked what it was, and he ans- 
wered that his face was drawn and he appeared to be suffering a 
great deal of vain. aA motion was made to strike the answer, it 
was denied and the witness continued thst the position the was 
sitting in mide him think he was suffering pain; that he was 
sittiug straddle of x chair with his arms over the back of it. 
We have examined this part of the evidence and in esch instance 
the question asked was proper, and in each instance a part of the 
answer waS proper, but the motion to strike out the answer covered 
the entire answer and was not limited to the part which was im- 
proper. On account of a proper motion not having been mede the 
court properly refused to strike the entire answer. 
| Over the objection of appellants, Charles Pease was per- 
mitted to testify that a car equipped with two motors was improverly 
Wired where there wes no ground wire from the ground cable to the 
truck; thet a car having one live moter and one dead motor was un- 
safe to move where there was no ground wire from the truck to the 
ground cable; that in order to ground the currect with a common one 
strand wire it would have to be connected in Number Two field wire. 
Complaint is made of the sdmission of all of this evidence. Before 
testifying the witness qualified as an expert electrician. He was 
the man who had originally wired this car, as he testified, accord- 
ing to the standard electric type. Whether this car was properly 
wired and whether the manner in which it was wired was unsafe were 
not matters of common knowledge. When the facts upon which opinions 


are founded cannot be ascertained and made intelligible to the court 
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and jury, the opinion of expert witnesses may be received. 
Gunderlach vs. Schott, 192 Ill. 509; Henrietta Coal Company vs. 
Campbell, 211 Ill. 216; Chicago vs. MelNally, 227 Ill. 14; 
Hamilton vs. Spring Valley Coal Co. 149 Ill. Appe 10; Wordorski 
vse Illinois Steel Co-, 160 Ill. App. 390; Keefe vs. Armour, 
171 dlls App. 873. 

We find no reversible error am the judgment will be 
affirmed. 

Judgment affirmed. 
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STATE OF ILLINOIS,  .. 
SECOND DISTRICT. ‘ay I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court. at Ottawa, this day of 
—— in the year of our Lord one thousand 
nine hundred and twenty- 


Clerk of the Appellate Court. 
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DELIVERED THE OPINION OF THY couRT. 


thie is an appead by ceSendoent from a fudgeent rendered 
im favor of the sleaintitf in the Cireudit Court of Cook County for 
the sum of 94,4548. 

im the dugiaration filed im the cuuae the pladntirt 
elleged im mibetence that the defendant had received from the 
United States Covernmint $4,000 face value ef liberty vende fer 
delivery to plaintif?; thut it refused to deliver the conde to 
Piaintirt and converted and disposed of thom to ite own wee. 

&t the clese ef all the evidenow the trial judge pare 

emptorily inwtructed the jury te find tie iawuce for the pindine 

taff, the fury returned a verdict es directed and ‘udgment was 

entered thereon. The evidence introduced on the trial shews that 

the slaintiry is an organisation of refinere and jobbers ef 

petreleus end thet 4¢ maintained an office in Chieage of which 

one J. 4. Specht wae in charge. ‘The officera af the company 

were ne Toliows; “%. J. Byrne, President; G. I. Sweney, Vice 

President; J. &. Specht, seeretary and *. &. Grant, Treasurer. 

Syoent alone of the above offieere resided in Chiaage at the time 

of the siieged canversion ef the banda. On Getwber 1a, 1817, 

the plaintarf, by resolution authoriasé Seeney ond Byrne to employ 

& sceretery and they “sa a committee aii employ “pecht.*  weney i 
testified that Byrne wade « memerandue of the employment agrecment bs | 
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with Specht; that ne minute had been kept ef the directors meeting 
whieh referred te the aprointment ef “pecht, bat thet he knew that 
Specht wae present when the matter woe diveusved and expleined to 
the board. This memorandum which iweney testified was signed by 
Byrne end Specht wac offered in evidenee aad wae exeluded. A part 
of the exeluded eacgreement da an follows: 

“The seoretary © * © ohali keep collected promptly 

aii moneye due the asseciation from whatever source, 

and sheli during the Siret week of cach month furnish 

the sirecters with « ‘trial belanee® or utatement 

showing the financial eendition of the auseciation 

ineluding, firat, sash received during menth sad 

from whom, aecond, cash expenditures, to whem paid; 

third fille and accounts receivable and billie and 

acomints payable .* 

the principal facts in sonneation with the trenuseotion 
out of which grew the litigution are mot in diepute. There is 
¢vidence which shows that Specht had fer sanetine acted «@ seoretary 
of plaimtiff corporstion and thet be wae in general charge of ite 
MWsinens and effice in Caieage. 

The defendant is o nationsl pank end im the year 19186 
it undertock te receive apolicationa and payments for fourth 
‘Liberty bonde, In Cetober, 1914, the plaintiff eubseribed for 
55,000 of fourth Liberty bends ond on initial payment wee made by 
ipecht, who, setting fer plaintiff, sent plaintifs's cheek from 
Bew York city to Shicace. Flaintify's subacription and first 
payment on the bonda were veceived by defendont October 22, 1938, 
and it delivered te pisintiff « subscription reeeipt upen «hich 
it meted the initial payment. Thereafter other inctalimente were 
peid en th: bends by « woman in plinintiff's ampley, Junuxry 31, 
A919, Opecht delivered te defendant benk gleintiff's cheek signed 
by Grant, plaintif 's treasurer, fer s fine] peynent on the bonds. 
Spesht surrendered tre aubceription receipt oard and defeaéant 
turned over the tends te him and he delivered te it « recvipt as 
follows; 


"Received ef The Hutional City Bank ef Chi eoge 
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$5,000 fame value United itates Government Fourth 
Liberty Loen Bonde in fulfilimant of owbeeription. 


Sate Jan. 31, 2¢19, 


{idgnawre) Xndependont G41 ents Apne, 
J. Ae Specht, “vey.” 


February 4, 1919, opecht} abaconded with money and 
securities, the property of plaintiff, sueng which wee the bonds 
in question. April 11, 1919, the claintitf, through ite treasurer, 
Grent, made «a demand upon defendant fer « delivery of the bonds to. 
him. Selivery wae not mode and glniati’! brought ewit for a come 
version of what it says ia ite orovertr. 

Me UT. Grant, plaintiff's» treemarer, selene het outherity 
te vgian checks against am acecunt whieh plaintiff kept in the 
defendant bank. <Arranygenente for the opening of this ceqnunt were 
mode by Specht. Grant, the t#eaeurer, wav net a member of pladne 
taff's tesrd of directors and he epent bat LAttde time at ite 
office, He testified thet he hud probably spent three duya « month 
4m pleintiff's Chiesgn office during the period thet Specht waa in 
CHuTHE o 

Yhe seslatant maneger af defendont's bond departnent 
tevtitied thet Grant had informed ham thet he, Grant, in order te 
corry on plaintiff's business in Chieage hed Found i4 expedient 
te leave signed Viank eheckea for the uae af opeckt. Upecht, scting 
fer plaintiff, foé tecn a perty to ths origine.’ subscription for the 
vende; he made the firat end final poyeonte duc thereonmy be wae 
employed tm couduct plinintiff's imeinees wy Byrne and Sweney, who 
had teen delegated by defenctont's heard of directors ta wake the 
contract under which gpecht bad agreed te devete all of hie energy 
ged best efferte in the iine of his duty oo plaintiff's acoretery. 
The agrecmont previded tht he wae to eyj@eaver te bubid up pleine 
24fT's seombership and “coup oplileqted promptly all monies dua the 
aenoeiction from whatever amirec® ami te “furnish the directors 
with trial balances or statements showing the finenciel condition 
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of the agweiation, intiedimg cosh yveoetre< during the menth and 
from shaw, Gach wxpoudi tures, (© whem pada; billie ond » coounte 
revelyablc and peyebieg 2ico ta rivddw im Coleages er ens ef Ate 
wubarbe ax be af the office during bualnean Roure oxoeph when 
Hegunsariiy absent thereirom im the line of duty.* 

i% dw Gur @pinien thet the instrument exojudod Prem 
the ovidemse enc fram which the seewe cuetetiong are teken eboald 
have ren aimittes, oven theuge 14 eppeare tast 2% waa mot «lemed 
by Sworsy, wu was Gelegntes with Ferme to enter inte the contract. 
This isetrument wie preduced from the files of the glaintire 
COMPAL Y « 

Vhiu de aot.ne oo read the seceed, « esse where, op 
eeeme to we tit position takem Gy the plaintit’, the question af - 
the agent *s impiied authority ie in iaene. 

Tile 181, the “prea Court held thet where ane soege te take 





eovestege of the sok Of an ageat, it is far him if abow the 
authority ef the agent. 44 we wiaw the recer’a tefero us, the 
defendant eougst by teader of the cantroct in qmiestion te show that 
sectual suthority wes veated in Specht ta recive the proserty on 
behalf of tne pasintiff. re inatrument, if sdwhttec, weld have 
tended to oreve that Specat Acd sttusl authority te mliect and 
recelv¢ 413 monies due flisinatiify fram whatever eoaree, amd £4 fo 
Our Gpinian thet under thin senatract, #hen temen in connection 
with the other evidence intreduced im the sese whieh tended te 
ehew opeeht's genorul outhority te troneaet tesineos fer plaine 
taff, the court should have suiwitted the eoee toe the jury. 

So ave incdinded to egree with tno comtention thet 
tekem siggiy ne one af the several focts shown by the « videnee 
wee muifi¢ient to charge the plaintiff’ «ith revpomaipility fer 
Specht's setion. However, whom due considerstion ie given te 


bie undoubted guthority to tranccot Misiness gonernliy en 
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wehols ef plaintiff; thet Grant, in ardor ta enable the latter 
*@ tronenet Misiness on beheld? of pleintif? bed satraanted him 
with eiered blank cheekn; thet ipecht woe eautheriaed ander hie 
anplerment centrect to galieat all monise due the plaintiff and, 
in facet, hat transected ite misdness generally with the det end ont 
Denk ond Hed Hoeacasion of the subscription receipta, wafliotens 
evitence wan mubmitted for plaiatif? te sutherire the trial fadge 
im onwmitting the question af Cpecht's sotual on theritw te receipt 
for the bends to the ferry. Theee facta taken together with the 
eutiuded inetrument furmieh ome evidence of setual ou thority 
wepte! 4m “gecht to receive the bonds. 

Plaintarf’ mole me eomplaing of Upechtta alleged ane 
authorised cwmduet fer ot Lenet eix weeks after Spookht had absconded 
@ith the bonds snd other preserty belonging te slaintiff. Ue was 
not by awy meses m atranger to the glaimtifs’, and if 1% cana be weld 
that he in fast exended hig actual aitherity, then, wi think, the 
law imeeesd woon the sludntiff the d4aty ef Promptly rewadictang 
his action. If cpecht hat satund sutherity te eoosiwe the bonds 
then the a4efandamt wan aot guilty of negligense in turniac them 
ever te him. #@ ao not think that plaintar? #19 gelied wpen te 
repudiate Gpeckt's sonduct simply becouse Me heal secumed te aisn 
& reewhpt for the bonds om behalf of plaintiff. The fact veces to 
be thet Seeekt wae plaintiff's’ secretary and that he had wide 
genersi pewers to troangadt ite business in “hieege, and 4f in the 
exereise ef those powers, shich «wre known to the defendant, and 
while sesuming te act far hie princiosi, he overstepred Bie 
suthority, thea t¢ giainéir? waald be required ta repudiate his 
conduct so eoom He it become senre of it. The ense fe not similiar 
te the case of fieerd Cas Company ve u I@e, 26% 222. 


i56, where the controversy concerned anautherived conduet on the 





gart of defendant and one “aish, in «hich cuce the eau rt eaids 
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"The yaention wns whether the person whe made the 
endorsements had «pparent suthearity to wake them aa 
agent of the pinintiff, and it wae held tact if the 
course of denling between the agent ond third pe reons 
wat such oe to fustify thes in believing thot be 
porsussed the requisite sutherity the nleaintirt «ould 
be extopped from disputiag it." 


In the case of Snyd ¥. “4dldome, 26 TL. 447, the 
cupreme Court endds 


“in meneral, where an prent ie evthordinxed te de 
an sat, and he trenseends his sutherity, it is the duty 
of the principal ta repidiete the act e@ anon ae be is 
Suliy inferwed of whet hee thne been dene im his nenme 
by the avent, @lse Ae wili be bound by the act an having 
ratifiet it by impiicution, but there a strenger, in 
the name of another, dees an unmatherized «ct, the latter 
need take ao notice ef it, #ithough informed of the oot 
thus cone in bis geome, and he whall only be bound by an 
affirmative retifioution.* 


if it oem be eshd thet Upeekt hed no cuthority whuotsoe 
ever to receipt for the bende on behalf of the plnintaff, then 
hie act in se doing conmetituted « frrgery. 


In Findley v. Corn Sxchonge Ne 
Adee S7, Lt wom Held: 


aM, BGO Tie 





“fhe authorities sre all ayread thet in « anne of 
thle Kind it ta the duty ef the depeswitor to notify the 
bank imeeiiately upon his discovery of the forgery. 
There iu some contreveroy in the authorities #. ta whet 
Yesulte shail fellew the bresch br the dapositer of his 
duty in thie reapect. ‘e think the trend of ILiineis 
cusea is that the depoeiter eho fedle te setify hie 
bang Of the forgeries af soon 4s they ere dig cevered 
lenes a2) right of ection egudmet the bank.* 


The Circdt Court erred in perempteriilv inetre sting 
the fury te fing fer the defandent and in «xeluding the ine trummn t 
ebeve referred te, 

The tudgment of the Cirquit court is rewersed and the 
couse if remenied te that court for » new trial, 


HEVERES ABD RAR ARTO, 


Becerely end Batchett, Is., coneur. 
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AVPiAL PROM MURTCULPAL COURT 


GY CHICAGO. 







Appedivatse. / 


GR. PRESIOTRG JUSTICN Daven 
DSUIVEREY THE GPINIOR OF “SHE Savar, 


Plaintiff resoyered a Jadgeent in the Munkeipal 
court of Chicege sgainet defendantefoer the eum ef $9004, 43, 
whieh the defendantageck to reverse by appeal to thie omurt. 

tudt was originally broucht againet the ¢afencantes 
dcing bWueiness ander a firs name, ani slac against Bebort Mure 
geee, one ef the defendants, iniividually, Gn the trial, at 
the close of plaintiff's ease, the deurt on weatien ef counsel 
for defeniante diwalesed the wult as te Rebert Burgess indi« 
vidually. 

A point ia wade that the exrder diemiseing the endt 
a2 te durgesa wae not eorrectly made or entered. We do not todnk, 
hevever, that there ia merit in the poiet, A statenent of oladim 
filed slieges that olaintiff delivered a herse nunod *tatge* to 
@efendantes fer sale; thet defendants sold the hearse to one i. Ms 
Shite and reesived therefor the sum ef 02850; that the defeatants, 
though often requested, had failed te pay the aeount reeelved for 
the horse to plaintiff, itn om affidavit ef werlte the defomiaste 
alleged that they had reesived for the horee in cucuticon « note 
for the su of $1,006, whieh they had discounted at an expense 
ef $80; that clalatiff was indebted to defendants fer veterinary 
services, food for and waiatenance of the heree in the wan of 
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$223, 60,and wioo that plaintiff had directed defeniants te Luavest 
any belance due hic in other horses, 

The case waa tried before the court ani a Jury. 

The evidence introdueed on babalf of the plaintiff tended te ahew 
that both partias to the Litigation were engaged in the baslnesrs 
of breeding borges; that in 1911 ome of tho defendants had aata 
to plaintiff that he would Uke te shew plaintifyta herae in 
eompany with four herges orned by defondunte at a etoek show to be 
heid in Chicage, Plaintiff tastifvied that he reluetantiy acresd 
te porsit his bere to be shows a8 requested; that he 414 ee 
under an agreesent with the 4efendantea that they woukd 0421 the 
horse for bim “without eat." Plaintiff's teotimeny ie wat one 
of the defendanta “sue to smow hia free of cost to me and get all 
I won with bin.” Plaintiff shipped the heres to dofestants and 
4t woe exhibited at the Internations’ show, where it wor w prize. 
Defendants thereafter acid 11 te ene White, ond the plaintiff 
teatified that defendantea had felled te repert the sale te him 
and had never paid him eaything for the horee; that he becuse 
wpyriged ef the sale by reading a motias in “Sreeder's cCasette.* 

Defaniant Hebert Burgess, anlled under Section 33 
of the Manietoesl Court act, tomti fied that at the time he code 
the arrangement with claintiff he was acting for the eartnership 
ef Kebort Surgevs & Gon, Agbeort Burgers in testifytag afm itted 
that he gold plaintiff's heree to Lb. W, White in February, 1912, 
amd that he received a note therefor for the men ef G1600, 

The pringipal controverted question ef fact in the 
cane, however, centers sbeut the disposition by defeulavta cf « 
heree unused *fbiis.* Hobert Burgess temtified that ha tperted 
the latter horwe trem Pranee and bud ecld him in Neovexber, 1916, 
te ene Hanem for 91900, Ie HM, “hite teatified that he purchased 
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the horse "Judge" from dofewtanta; that before that tine he had 
purchased the horee "Jklie" from them for $1660; that some time 
Later he digeovered that the initer horee was unemund ant he ree 
turned 14 to defendunte, one of «hom pronised wlines¢ that he 
would loon him « horee wotil “they could get one to suit us, of 
euval value,” that suse time after the return of “Thlie"’ he, 
Waite, had accepted plaintiff's heree “Judge” in exchange for 
“Yhldey” that ut thie time the defendant Charles Purgese said he 
would Let the witmess have the hazvae *Judye" for the horse which 
witness had returned te defendante acd the witness’ mote for 
$10, The witness tostified vary definitely that ike hed paid 
4efendante $1850 for “Iblie;" thet be hed exehanged him for the 
howee “Judge” and in addition hed given for the Latter the wite 
ness! mote fer $1000; that the faiy eash market value of *Avige* 
ot the time wae $2000, 

The teaatleony of the defaniante contradicts that of 
white oni plaintiff in isportant particwlare, Their testiveny is 
to the effeet that in the firet inetanes “Tvlise* was eold te Nan, 
thet the latter wae “hite's exsleysr, ami thet ikea purvhage orice 
pald by fianen for the heree wag $1200, 

Defendants! ovidenee wae that "Judge" wae #014 te 
White far the g1000 mote, ami that thie transaction did met include 
the defendants! er Thite's dealings with the horse *lhlie;* that 
after "Iblis" had been sold to Hanon the latter had whipped him 
back to defendants! burns, Chite testified that when “Tbifa* wae 
vyeturned ta defendante’ barn he, the witness,had esmuined horses 
in defendante’ poesession, and finding none the equal ef *{biie* 
wad agreed with defendants that ihey were Luter to give bis a horse 
equalling the wolue of "Tblis,.* hite teniified that sone monthe 
after the yeturn of “Ibliae" he entered inte the deal with écfendants 
for the gale to hin, Yhite, of plaintiff's herse, 
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The evidence is in direet gent let an the gontreverted 
questions of fuet in the ease, the trial Judge snd Jury were in a 
xueh more fayerable panition to pars wen these qucetions then are 
we, It io impossible te reeoncdle tostimeny ee conflicting, ond 
we a¥e therefore unable te eay thet the verdict of the Jury de 
aguinetthe weight of the evidence, Thia la true mot only of the 
Ovidenoe toughing the nature of trunaaeiions in Lesue, but aleo with 
vYeference to the value of the horwoe in queation. 

the Judgeent of the Sunteipal court io add weed, 

APYLARAD. 


MeSurely aml Satebett, J3., concur. 
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it, PRAATOING PST ve 
BALIVeReD THR GVIRLON OF PRE COUNT, 


The plaintiff braight an eetlem ku the Superior evart 
of Cook county againet defendant to rooovrer for parecnel infuriva 
eucstvined’ im @ eollision between an sutemotile and a artereyol¢. 

The declaration, which eovmelstet of ome count, charged 
that the plaintiff,o wtereyole polleman, weilea in the set af pare 
Suing a epeoding nutcwblie wae injure! through the meglioanoe of 
the defendant, At the clows of plaintiff's cane the Jury whieh 
heard the evidesse, in cowplienee with an ivetruction of the eourt 
found the defentant net guilty. A Judgnent 
werdiet and pletatifz?’? apooule, 

Bvidence intrudueed by glaintiff teste te ohew that 
augaet Li, Mle, plaimtier, o metereyole pollednan emplayed by 
the Villege ef Mverelie, waa injured while gparduing o epeeding 
tMicngkile serving on Deweplaines averue ie said willeage; that the 





war tviered wpen thie 


mitcuoblie was moving, 1m viclation of the lar, at the rate of 

31 miles en hour for « Aistance of abeut twoetenthe of a mile, 
Plaimiif? testified tha, he was wareligg nerth of the time he 
foljiews! ond paseol the speoding car; that se he caught wo 4th 
defendant's autawsbile ha, plaimtiff, ext bis epeed down te abeut 
23 wilew on hour; that he had passed ewe eatemobites vusl later 

het eaught wp with defemiant’s car, sida was alec preseadisg, worthy 
that ao giaintif? was sheut to pase thie teint car amt after the 
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front wheel of the meteruyele bad passed the bub cap af ite rear 
wheel, defendant, witiewi giving any eignal or warning ef hie ine 
tention ao te do, suddenly wwung te ihe woot ond plaintifets 
weteweyele collided with the autosw>ile. 

Plaimtigy further testified that he bead eounded an 
elestris born ea bie wetorsyole when he wae about t¢ game dafeade 
ant's gary that ne street intersected Sesplaines averse at the 
place of the necidont; that defemiant hod Lewked hagk amt “when I 
wae about tw pase hie car + he tureed west, Ma wow gotmg nowth, 
decked bagk, ond when he looked Beek 14 gweemed that he turned he 
whole body and eeung hie gar to the Left, turning toward hie ieft,* 
Pilaintis? testified elas that he wae goine abewt 1¢ «lier am how 
when the opliieten eccurred, 

Ye think there wae aafficient evidemse ta mirrant the 
sttesission of the lewuss of fact raleed by the plemiings to the Jury, 

There wae mt augh variance butwoen the allegutions of 
the deelarntion end the proot ag woald warrant taking the osee from 
the juvy, The declaration shurged that the defendant o@ carelessly 
and negligently drove the autenobile that it eteuck and oellided 
ageimet plaintiff's wetereycle, Go think wader thie allogebion the 
jury, 4¢ 44 bolleved olaintiff's testiowny, could cenebade that the 
aocident wae the result ef a eellielen between the cotercyole ond 
the sutewebile ami that weh had siragk against the other, ‘the 
general Mile is an aiuied Wy egueeel for dafondant. Sebaph Squters 
By Se» Ye Zviciogg, 146 T1l., $25. But ee do ret think 4 app liewble 
te the fueie ae teelivied te by plaintiff, The tesetinomy of plalatir¢ 
and cther wline:wes dae to the effeet that Juet befers tho seultant 
happened the plaintiff was driving en the wont elde of «a sorth end 
ecuth etroat; Gat in compliaces with the Law he hod a tespted te 
Pass te the left of a moving autexcbile, wha tia ligitear, whiheat 
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warning ta platntif?, turned to tee left ond the vahtoles woLiliod. 
tm thie teetivony the ease shyuld have been eubuitted to the jury. 
The fudgueut of the faerie, court will be revered 
and the cause reaueded to thet gourt for a new trial, 
REVEAGKD ARI MCGARSSD, 


eSurmly aud Ratohett, JJe, commur. 
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APPEAL FROM SUPERIOR COUNT 
OF GOGK GOUNnTY, 


and Style of CHICAGO SURFACE LINK, 
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EA, PRESIDIRG MUATICN DAVER 
DSLIVURSD THX GRERTGN GF THY COURT, 


Nemry Stulik, plaintiff, at shout eight ofoleek Sunday 
evening, February 14, Wis, was riding in «& aoutherly direction on 
South Paling etreet, & Herth and south etreet, in on autowebile 
vened ty hima. Plaintiff at the time aut im the reuy gent of tha 
automobile; hia sephew, the driver ef the ear,sat in the front 
weet on the left side, and the latter's brother George Stulik 
gat at hie right. As the sutosebile wea driven sercas 14th 
etreet, an eaat and wou}. i ial in the city of Coleage, 44 was 
atruck by an sast-bound/oar running on the south one of two atreat 
Pallway tracks lald down in l4th street and thereby plaintiff 
wusteined injuries for whiak he brought suit against deferiarte. 

& Jury returned ® werdiet fer the sum of $12,000 In favor of the 
Plaintiff, Judgment was entered ov the verdict, whieh defendants 
seek 40 reverse. 

A pringipal contention om behalf of deferndianta is that 
Peeovery is barred by contributory negligence; that the evidence 
fairly establishes ons ef two propositions «- first, that plaintiff 
or his dyiver did mt look befare crossing the tragk; or, second, 
that plaintiff er his ariver did leck and saw the street ear 


@oming cleasly at hand, and had deliberately senumed tiw risk of 
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ervesing the tracks, 

Ae the gage is to go back to the trim ccurt for a 
new trial,we do not moan to dntinate that the evidence establishes 
any fact in issue between the parties, or showe that plaintiff or 
the driver ef the automobile were frea from sentritutory neglie 
genee, It ie our epinion that the question of contMvatory nage 
ligenee under the evidence introduced was preporly sulmitted to 
the jury by the trial Judge, I seamen to be coneetet thet the 
driver of the automobile was at the tise of the aeeident in the 
empley of plaintiff, and that the megligemwe ef the driver, if any, 
pet be dagated to plaintiff. 

Henyy BK. Stulik, the driver of the sutomebile, died 
wown time before the ease was trivd. ; 

Plaintiff testified that om the evening in question 
he wan riding in his autesebile and that his nephew Eenry wae 
ariving; that be dia not remeuber apy reughing 144% street and that 
he hed no reaellection ef what happened Just before or at the tine 
the secident esourred, 

Plaintiff's neshew George Stullk, whe eat ia the right 
front seat of the autenebile, teetified that hie daceased brother 
wae & ligensed cheuffeur; that Jjuet before the aovldent hapoened 
the mitomebile in whieh the witneuws wae riding approached L4th 
etree: at o epeed of from 20 te 12 miles an bouwr; that when 1% wae 
15 or 2) Leet north ef the morth buliding lime on 24th etree the 
aviver tooted hia horn, pushed cut the cluteh aml put on the 
prakes to slacken epeed; that the aachine slowed down te a speed 
of about four er five miles an hour; that the driver iocked east 
amt weet, and that he, the witmese, did the same thing; that “whem 
i Aesvked to the weet I did net see any sara or vehiclaa ap» reach ing. 
The driver then released the brake, put in the ciuteh and started 
aerces, If gradually ineressed in speed se tnat we were geing aix 
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to eight miles an hour as we croased the sirect ter tracks, The 
front ond of the automobile was about aix feet north of the street 
gar tracke when he releaged the brake ond put im the elutehy* that 
from that time until he got emte the tracks “he looked east and 
weet;" that he, witness, looked ahead, but 4id not see any strest 
Gar approaching from the west Just before tha autenobile atarted 
agress the south tracks on Yariina strent; that there were sone 
people om the street, but mo vehioles; that as the auiouobile wae 
Grossing the tracks he did not hear a gong soaumied om the street 
aur, that the autemmbile wae atruek af the bub of the rear wheel 
ea the right side by an castebound street car ond 14 was "thrown 
through a 90 degree angle; 14 wae sow faeing nerth about 74 Teat 
from where it wae otruck;"* that after the eoliielen the etreet car 
yan a distance ef about 360 feet past Ponlina sireet; that ot the 
time of the agcident the etrect wae dry; that toe automebiie did 
not change ite couree up to the idme of the eobliolon; that it 
eontinued in a straight Line eouth, "#0 our right wheels were at 
ail times about six feat from the eusby" that 1% wae a clear evene 
ing ami there wae nothing to obwiruet his, eitness', vier. 
4m elevated yallway structure was lLecated about 126 
feet weet ef the west lime of Pauline street. George Stulik tene 
tified that just before the se¢llision he sav a train saseing on 
the structure; that he fer wa third time lnoxed woutward along the 
Cagtencund track ami saw the glaring Might ef a street ear fer the 
first time when it was four or five feet away; that at thie tine 
the autemohile was going about eight milee an hour; that he beard 
the rumbling of the elevated traim when he paneed 14th atreet, 
but that he did wet hear the approaching street cax. 
& @tere and residence building wae Located om the 
nertheest corer of 14th and Serth Paulina sirecta, wat it vas 


net 8¢ situated as te obetruct the line of vision of the persons 
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in the antowobiie in such manner as te prevent then fran secing 
the appreashing eastebound oar, 
David Roee, a witmeen fer plaintiff, tawtified that 
at and before the tiae of the aeaidant he wae riding wooen the front 
platform of the enetebound street gar; that some bleckwe wept of 
Poulima street the wetorsan had bees encaged in talking over "war 
matters” with a man whe got off the oag at Aehey viroet; that the 
motorman at thie time seemed souewhst exeited; that after the 
otrect car had rovohed o poliat eight or ten feet east of the 
Metropolitan elevated raliweay structure the ~Liness drew the 
wotormants attention ta the mutemebile, whieh wae ecuthebound om 
Paulina street; that at this time the automobile wae *eoming out" 
of Paulina street onto Lith treet; that the witness wald te the 
motorman, “Here is the unghine caning out of Paulina etreet:* thet 
he, the wliness, hud meted thet juat befare the aeci~ent the 
nendle which he” (the mctermean) “ages, controle the wotor with, wae 
Fight closes wo ageinst te thie here stop, and I knew when I eee 
that, I kwew that ia the tinge they bhawe full epesd on the ear,” 
Thies witmees testified that the cat stepped after the ascckdent 
mere than half a block enei of foulina street, and that the auq 
tomebile wae found ferty or fitty feet away fre the point of 
eoliteion, Upon cross-exmmination be aiated thet he wags souowhet 
@xeited at the time of and just before the agoident. %¢ 40 urgnd 
With some yoason, that the testiweny of thie witness was asterlally 
Whakened on o@iagueexanimation. He tertified that he did net note 
that the sutoviebile slacken¢aup Just before it attewetes te erosa 
ihe eastebound tracks and that he hed "no idea how feet the atreet 
ear OF sutomeblile were goimg;” thet the headlighte ef the street 
ear Were burning. 

Ome Ldpenaxi, a driver of « coal truck, testifying 
fer defendanta, stated thai he was on the anutiowest cermear of the 
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intersection at the time of and just before the sagident; that he 
first saw the auteweblle when it was about 180 feet nerth of the 
merth line ef 14th otewet; that at thie time the fremt ond ed the 
eaetebound etreet gar wae fo feet ren the week side ef Paulina 
sireet; that from this time he wateked both vehicles until the ae« 
eident eecurred; that the autcags (le oe it entered 14th streat was 
going about twentyefive to thirty miles on hour, and the wtreet oar 
Wao moving avout eight te twelve alles an howr: thet the oawtemobite 
aia mot change ite apeed before the aceidant ovmurred; that 16 hed 
turned to the lewt toward the east; that the setorsan wae ringing 
the bell om the car; thet the motorman whut eff the power and thet 
he, the witness, could hear the brekee ami see Boke coming from 
under the braxeu; fini the vireet ear tae Lighted in the usual 
mannex, headlight barning wid ineide Lights Wwirnkag; thet after the 
accident the stroot cur etowoed om the east aide of Paulina street 
with tte front omd at the east bullding Line, “se thet 41 left the 
baek end of the cee blocking ue Pealinea gtreet;" that he helped a 
man out ef the autceeblie and breugkht him to the drug sicre on the 
northeast cornex of the wtreet; that in doing so ba paesed in Cromt 
ef the eagt ond of the wireet cary that when he same out of the 
érug store ke sotised the ear had been sewed ubout @ length and that 
the baek end thon cleared the oaet walk; that the etreot car vase 
never down in the middie of the biosk, On crosu<omnuination he 
stated that tee hewllights were berning on the automobile. 

me mali, « polise offierr, a witness for defendant, 
testified that he arrived acar the aeons of the agcident after it 
occurred smi when plaintiff was in the dxwg store; when he, the 
Witnosa, left the drug ators, be found that the street ear vas to 
the sant side of Paulina street; that “the rear ond of the ear 
Waen't what you would eall clear eewese the sidewsik, * iLalabee, % 


police officer, teetifying fer 4efentants, corroborated the tens imeny 
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of Geall, 

Peter 7, Koen, the metovman op the wtredt cay in 
qwagation, tcatifiad that the aecident oaaurred between sight and 
nine o!olook in the evening; tat Sie car was woving at the wate 
ef avout 15 miles on hour ween ot « Clatanee of about 7h feet 
west ef the wast croworaik "1 released oy power ant coaeted we 
te the went eromewalky soured my geng, Got ents the middie of 
the weet eyoeswalk ami 5 noticed on aahomebiie at the merth 
eroaswalk, aboul the building dine. I wae about 9 or 5 fest east 
of the woot eveswwalk, ehon the automobile kept on eoutng, and 
about the mlidle of the dyiveway betewen the wurb and weetebound 
track 14 gurved oni then the auteowhile mevung eomt in front of we 
ond about the middie of faulima woe when T hit ble, oy eax went 
we about 26 or BO feet, even with the eust wullding line, at 
whieh I stopoed, leaving the autemobile om the eouthesat sormer 
facing north, °°*** Betore the conlucter gase back I meved the 
eer +6 glear the traffie tine, after T yullet up the iret tine 
i stepped the bagk ond of my ear Juet enat of the crosewnik.e I 
was in that sveition when the conductor euoe bagk," hie «itunes 
farther testified that when he {iret wow the autenebile at the 
morth crosuwaik the sirect quar wae moving at the rate af 16 miles 
an bewr and the speed of the auliormetile was 5O te 36 wiles an 
hour; that “I turned in my sir ond thorer eff ay poorer avi rang 
the gomg triee, I had ® @linpery wait that pight.* Ue denied 
the tecticony of Rese that he had discussed the war that even 
ang with @ passenger or thet any ent head invfereed bie of the 
approach of the automobile, and he etated that the epecd of the 
autemobile id not ohange fre: the time the witness fiewt an it 
urtilL £ wag struck, 

Frank Syechsper for defendant teutifiel that he waa 
the comiuetor on the street cur im question; that befere the age 
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aident the car had stopped at Wood street, o nerth and south 
etreet, next wast of faullna street; that Bde attention wae at- 
tracted st Paulina street vy the eound of « ong and the breaking 
of giaes; that the speed of the atreat car at the tiee waa LU or 
12 wiles an hour; that at this time the fret ond of the wireat 
@ay Was about io the middle part ef Paulina atrewt; that the car 
stepped vith ite frent end even with the property Line on the 
@aat eide of Pauline sirest and the back end was im the middle 
of the street; that he went tia the drug siore vith the injured 
Man amd that when he came out the strect car had been moved about 
& ear Length. 

Gewald Leutounn, tewtifying fer defeniaht, stated 
that he ae « pussenger on the street gar at the tise of the 
Seeident ani was riding on the front pletfors ta the Left of the 
motorman; that he did net bear anybody warn the motorsan or gall 
hie attention te anything; that hie attention was firet atirasted 
to the impending aecident by the elanging of ihe bell, the shutting 
eit of the power, ond putting om the brakes; that at this time the 
front end of the ear was about at the weet ovewewalk glese to the 
Pauline otreet driveway; that the wlinees say an autowebile coming 
entice the eealebound track on 14th atreet and that at this time the 
front ond of the wutomobile was prebably five feet north of the 
Westebound track, that the sirwet car was then going about 12 
miles an hour anid the autesehile seemed te be going faster; thet 
4% swerved te the Isft “and out ont« the middie of our track about 
the middie of the atreet;” that the street car struck the automo e 
bile at the rear end, and thai st the tise the cireet eax stoooed 
ite front end was about at the cast ballding line of Peunlina 
strect; that after the accident tne miteaschlle steed at the 
acutheast corner of the strects omit wae headed about nertheset; 


that persone taking the imfared wan to a drug ctere iteatet on 























‘nilaonnt wit Sew gro: & te Haven: lial a hleadeatilied besa 
ae IE Caw Mets aatt. ceieodohasidasditd amadenbiat a 
host ats ‘abet a th ining ; 
«a ead tenet: purer a S tor tot wt wom sg 
etttde att ab rex ine ated eS? ga onemaR re 
Gnccanluuehguahattaaholanebelnete we 





“febede pMtctasteb not gRbyaidnns een bheaeattes 65,0 
ee ee ee seen cl 8 
Deine det eae RNee wad teed pam Os ae, 
adh amht wits ga fests predaws 209 am gabtiug ker yteway 
ee oF tele Dewees sua ott ce ened ae wR ot ba fore Lene 
yak ate CL wi tie ak wee RoR Hee aR ge sont eka Ne 
ate ust Oty de fast? Mee Aner IE RPbT ne dee easeetear md oaae 
anti he dthsuy fie) Sekt “efddewe ee oD bemogiee wet 39 68 dO 
Re Reale Qa hem wit eum HS: 1: | 
fais Peednok gadey of oo towne ef worn ele SoM wed we en te 
ee ee ee ee ee et ae oO 
« enuten oy dsormety whe terre wo ded *pdewere te Yo emblem 
bixornde 2b seenhe O42 oudy ent Ae gealh how Reh ehow ott Se Oeke 
an Dadi “to ntl ath t led tens Wid fe! diese wew dew ieee OER 
% alnedees ednamtpannuieienater cinnn eoertio.recdusuedoseunw 
| piencdteon Quowh hataad mer haw “sodiagl iit 
0 Satnond evoke Roth a 4? en 








2 
Et 





the sertheases corner ef the streets paoced im front of the saet 
ond of the street car; that afer the aecidomt the street oar 
pulled up 4 sar length ai¢ cleared the sidewalk, 

It is sarneetiy contended that the driver ef the 
autesebile was gulity of ventributery megliguncr just before and 
at the time of the aeeident, and thie arguaont finds sash mappert 
iu the evidence, Three witnesses to ths acsideat cave test loony 
fer defendants whieh, if believed by ine Jury, vould prevent a 
recovery in the coae, The teatimeny ef theses witneucas, Of true, 
iudiestas thet, whatever uay be aai4 oa to the oontuct of the 
motarsen, the iriver of the suiqmpbiin wan guilty ef negligence 
whieh proxicsately contributed to cuuee the aucidemt ig question, 
However, the evidence of theme three witnesses ig in the main 
contradioted ty Gearge Stuldk snd Savld Kewe, whe toatified for 
the plaintiif, The autemotile jaot aftur toe ageldust steed 
acum fistanee south of the eanteboumé tyraeks ond wee headed ie o 
aireetion alvest dirsetiy opvesite 46 that iz whieh 4% head bean 
moving before the accident, “hie faet is same evideme@ that the 
treet osr wtruck the autoxebile with meh feree., The evidence 
whewe tuat the glawe in the front end af the atreet cay wae broken 
ami that the motorues had susteimed seme Injuries. George Ttulde 
and David Aege both aay that the etroet eax after the «ecident 
stegesd im the midd@ie of the bleek vast of the inteoregetiion. 
Theis tegtiseny in thia partiqular, however, in contradicted by 
defentant's witnesues, Including the two polioe effivcera «ha cane 
to the seene of the agaident efter it ped vevarred, 

Hotwithetanding the fuet that the theery of dafenudio 
ante af te the gauge aml cleeumetaneen atiending the aac ident 
finds strong suppert in the evidence, it ie our view that the 
gueetion ¢f plaintiff's contritetery neglicence ar that of bis 


adviver, vers questions whieh were sroperly mabuitted ts the fury, 
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» Ghissse & Southern Dreghiom Ume, 2h 
Illes 1S4, the court said: 
There is a premepiden of law that every porsen will 


perfoma the duty enjoined ty law or lopened by Qontraet y wun 
anticipation et yee. Scenes ie others wn fe nda i Fe pe4 whieh the 






and the presumpt jan natin diam weight in  desetntates 

questions of neglizence, it ie sanifest that the preausption 

is net a cenclueive ome and that mo ome hae @ vignt tw realy 

solely woon 1% ia regulating hie own conmlugt. ha preaucption 

deea mot abeclve one from exerci#ing auch care and prudence as 

& reasonably pradent person would under the same cireunstances." 

fhe evidence tends ti prove thet the driver of the 
nutemebile had an unshetructed vlew of the south tracka on Lith 
gireet towert the weet, There is sume evidence that he slackened 
the speed of bis automobile & @uerl distanc® north of toeae tracks 
and that he looked along the tracks toward the weet bofowe be ute 
tempted to eroas, Yhere is evidence of o gameinm: train en tae «Lee 
wated rellway strueture located MRO feet wawi of Paclina etrest, 
amd alco that the metorman wae warned of the sen rosehing auton. 
bile when the strme: car wae o ehort dietanee east ef the olewated 
structures, Whether the driver af the mtomgbile 4id in Pact ote 
serve the approaching street cur and whether, under the oirgune 
stanoe@e whieh setually existed, he had reasonable growxie to bee 
Lieve that there waa tine for tim te pase over the eagtehound 
trucke in safety, wore qusatiene of fact which the jury, whe heard 
and eav the witnesses, werw iu @ mueh beticr pomition te detomsine 
than «FG Wt, | 
Chore de testiseny in the record whieh tends te prove 

that at ami just before the tine of the agcident the etreet car was 
runing at full speed, and this testisony is gupverted by the efa 
feet ef the iepaet upon the autesutile. the autcoebile was a 
large gizmeoylinier vehicle, ami it vas struek vith sueh foree@ om 
in much mammer that desedistely after the eeoldent 11 etood at 


the sewtheast of the intersection, hemied north. Two vilnesnes 
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gay that aftexy the accident the street ear ran « diatance of about 
entehaif bieck, 


isn the gases of bivhy, iaei hh & taboy Ve Sook. Sno Lik. 
206, the Supreme court laid down the mile that vhere iu the record 


there is auy evidence from whieh, if it stood alone, the jury could, 
without acting unreagonabdly, find that the matertal eversents of 
the declaration have been oroven, the ease whould go te tho Jurys 


in Ghdenue % JOMOh La He Gos ve Yanda, 994 111. 955, 
the ocurt sald: 


*appe@liant further imeleta thet uniex the pros? in this 
case, the peg enee ef mroeliee in failing te ieok ani Listen 
is a wuestion of lew, cltiing Ling on sioeaataee | sand othar 
gelled Thie vourt in Chicas as Be pate a 
Vo euee am, 166 Ill. 623, stated that while it hi n foruerh 
he no Gode state. that” thie was a matter of inv, it has sines 
been repeatedly held that &¢ camnet be sold ag o matter of Law, 
that a traveler in bounml te look or listen, becaues there may be 
varivus eedifying elrewietances, excusi » Iuka frore doing 2o.** ee 
The traveler «way net be in fault in falling te look or listen if 
uisied ¥ rig nag reveal sia fault, or the view may be obetructed by ob- 
geots or by 4 » uae other and leuder noives usy interfere 
with his hearing, ing. te seers to us ingoneible that there sheuld 
be @ rule of lor as t¢ what particulas thing @ porson ie bound 
to ¢o fer hie protection in the divareity af causes that cane 
atantiy aylue, and the question what a conntvakky grudont person 
would ¢o for hie own safety under like circumetaness sant be 
left te the fury aa onw of fact.” 


in the cove OF Us I 
161, the Supreme eourt satds 


“What ia required of ons approaching « railroad tragk cae 
i upon the clrmuatences of tach ease, OGCourte are mot at 
iberty to say, af o mutter of lav, that one mat cenduet bine 
pier] in & particular camer ani observe a eertuin Line of come 
et in each cane anf umier ali comiitions, Begligenes foes not 
se a queation ef lav, alone, Unless the ache constituting it 
are of much u character that aki eeazenable wom would concur ip 
sienna the ge BO, Umesn comlot mist be fadged by nmuan 
atantianisa., t way apeoar te ua, on first view, that a man olsced 
in « vin gomiition whould de & 9ertain trdng, and yet, when 
we have heard ali the fagts and circumstances, we say well reagh 
the eonclusion that in doing the entirely eppesite tuing he wae 
exerciging the highest core of which the cirsusetances would ade 
wit, Whatever may have been the rale in this tate in former 
yeara, thin question is m ilenger ai open one.* 
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The evidenes in the reoord before us, iniroduced va 
behalf of plsintiff,if it sievod alone and uncontradicted would be 
sufficient to outherize a verdict in hie favor, and, sithough, as 
stated, this evidence is centraticted by « nuwber ef wiinesnes 
whe testified for the defentantawe @o net feel warranted in Bold« 
ing, ae a matier of fact or luw, that tha jury whieh irles the 
Case could not have found gleainiiv? or hie ériver freee from gone 
tributery negligence, 

The trial Judge refused te give te the jury the 
feliowing instruction tendered by defeniante: 

*2. The owuxt imatrusts you that if you believe from 
the evidence, under the imetrostions ef the court that be~ 
fere the automobile wae driven aeross oy upen the street car 
track on the ooension in cucetion, either the plinintiff or 
the dviver of the autowebile sow the street car avoresching, 
and knew that teld say wae Gosing ab much @ rate of spee 
that the autonebile could wot ernce aald treek without being 
etruek ty soi4 ear, uniees anid car ehowld be stopped ex 
Wlackened in specd, ani that with suck knowladge - if you find 
that either the plaimtice er hie driver hed gieh knowledge « 
either the plaintiff or hie Griver deliberately tock the 
chances of oroseing said track iu safety, then the sialintiff 
ganeot reever in tois aase ai your verdict an@uld be in favor 
ef the defandantea, * 

fhe inatrocticon aanvunces « correst princivle of Lew, 
Gkisege Union iragtion So. ve dagopsom, SL? Lil, 404— The pare 
ticular purvese in giving the inatruction wee to infers the Jury 
that if the plaintiff or hin driver aetuslly saw the aporouching 
strest car and knew thet if was running at sueh rate ef speed that 
the autemebile could aot with esfety pasa in front cf it, and that 
the plaintiff's driver nevertheless deliberately teok the chances 
of crossing, such gonduct seouhkted te negligence, The instouction 
is predicated wpon echual knowledge of the driver or pisintiff ef 
the agproagh ef the street car, 

the principle arnounsed is met contained in given 
instructions, Inatruction mucber 16 deals in the wain with the 


duty of the driver of a vehicle abeut to cress a atrest car traek 
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to lock om4 secertain whether a street agar is approaching, 

Instruction meber 15 telé the fury that plaintiff 
gould not recover “for tha failure to ring the boll er gong” if 
the plaintiff or hie driver cay the defendants! ear approaching 
in time to avold the accident. 

Instruction musber 15 told the jury in gensral teorme 
that the plaintiff could net recover if he or hie driver vere 
q@uiity of negligence which oreximately contributed to cause the 
injuries te plaintiff, 

inatructions muckers 16 wi 17 are both goneral in 
their terme amd are sometimes desoribed as stock instructions. 
Inetruction mumber 16 told the jury that if plaintiff or bie 
ériver by the exerciae of reasonable gare could have avoided the 
injury to plaintiff’, the plaintiff could net recover, Instruction 
wusber 17 recites that it was ag mich the duty of the servants in 
charge of the oar to avoid ealliding with slaintiff's antenuebile 
as it wae the duty of plaintiff'a driver te look for ami te avedd 
eolliding with the street car, 

it is our opinten, ales, that instrvetion muuber 1 
tendered ty defenianta should hava been given, Thies instruction 
im substance told the Jury that if the evidenwe shewed that the 
waitemobile in question wee being operated af 4 rate ef speed 
greater than was reagonable, having regsrt to the traffic and 
wee of the way, ote., and that such rate of speed proximately 
eontributed in any degrae te bring avout the injuries,te plaine 
tiff, then plaintiff could sot veeover, The inetruction in its 
first peragragh cerreethy stated the etatutery law of the State 
ef Illinois, and when preperly read €@14 not make proof of the une 
reancuable rate ef epecd conclusive ewidenece ae againat viainiiff. 
It oerely infermed the jury that they were te find defendants net 
@uilty if they beliewed fron the evidenes that o violation of 
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the lew had proximately contyibuted to amuse the injury. 

Complaint 4a made af the giving er refusing te give 
other inetructions, oe te which we axopress mo opinion. These 
questions may not arise woem another trial, 

For the error of the oourt in refusing te give 
certain instructions tendered on behalf ef deferionta, the 
gudgment of the Superior comrt will be reversed and the cause 
remanded ta that court fer a new trial, 

REVERSES ABD ROULANDED, 


Watehett, J,, conmours. 

MeGurely, J., goneurring in part. I aa of the gpinion that the 
negligent driving of the aatumobile gontritatal to the secident, 
and ibat the judgment chevld be reverned with a finmiing wf faete. 
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Ma, PREULRISG AESTiGe saver 
BRLIVERS THE GEINTGN oy TRS Gotter, 


the defendant appesle fron & Judguert rendered egainat 
him in the Giroult court of Ceck County Tor the eum of 61.31. 

da aetion ef aseuneeit was brought by plaintiff for 
the waiue of saterial furnished ond services rendered in aking 
eertain rocaire and teproveuonte on real estats owned by defertiant. 
Ag @ defense to the attion the defendant piesded the goncrel Lemue 
ran Slee filed « epevind piea, whieh sat up thet plaintiff pad 
accepted defomiant'e cheek fer 5820.37 in full settienent and 
satiefaction of the amount alleged te be due plaintiff, Ina re 
Piloation te defendant's special sive the plaintiff averred that ef 
the $620,357 reovives from defendont by plaintift, $7@).10 wae in 
fuli payment of a Ifquidated baLesee due under another and @ 
digvferent contract from that mentioned in the declaration, aed that 
241,16 was credited to defendant; that at the time plaintiff ree 
eolved the waid 0420.57 ne bong idg diagute oxivted between the 
partion ea to how ouch wae due the plaintiff, A general and special 
demurrer Tiled by defendant to the repliivation wae overeruled and 
dseue was Joined on the allegations of the cop liestian, 

the evidence tenda to ghow that the defanient had 
agree’ under a written contmet te pay plaintiff the aws ef 
$3716.19 for the doing of the work provided fer in the contract, 
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plaintiff against defendant "as extras." Defendant was represented 
by one Wanless, who consulted with plaintiff and gave directions 
as to the work and had also examined bills presented by plaintiff. 
During the progress of the work several objections were made by 
Wanless to the work; he had disputed the extras and had taken ex- 
ception to certain charges in the bills presented by plaintiff. 
The work provided for in the contractwas completed 
in May, 1918, and for some time thereafter the parties to the suit 
were unable to agree upon the balance due, There is some contra- 
diction in the evidence, but we think it fairly appears that be- 
tween the time of the conciusion of the work and July 29, 1915, 
the parties were unable to agree upon this balance. On the latter 
date Wanless delivered to plaintiff defendant's check for $820.37 
and took & receipt therefor, The check recited upon its face that 
it was given "in full of a/e-to date," and the receipt which was 
delivered by plaintiff at the time it received the check is as fole- 
lows: 
"Chicago, Il1l., July 29th, 1918, 
Received of Fred Espert the sum of Eight Hundred twenty Dollars 
thirty-seven cents (3820.37), which is in full payment of all 
demands to date, and particularly for the work done and labor 
furnished in connection with the building operations at the 
Klufer property at Kankakee, I11., partly covered by contract 
and otherwise,and in giving this receipt in full it is under- 
stood that there are no unpaid bills outstanding for material or 
labor which will in any way cause or may be the means of any 
mechanic's liens upon said building or property and such is 
hereby certified to by me. 
Paid 


M, Barry & Son 
Per J, BE, Barry." 


The evidence in the case is yoluminous and it ia in 
some particulars contradictory; but it is our opinion that it shows 
that an actual and bona fide dispute existed between the parties. 
The reeord does not present a case where it can be said that the 
things in dispute related solely to matters of computation. Wor 


does the evidence show that plaintiff's claim was for a certain 
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and liquidated anmunt, The ovidenen diwalooee that defondnast had 
ne pervonal kuwwledge of the waiters ia dissete betwoun hie ree 
esemtative ond pielntiff, but an oseuhantion af the evidernoe ine 
trvdeond on bobalf of both partice Leaves Little doubt that orto 
te the reeelot of the sheek ant the giving of the reekpt Meneame 
awa plaintiff ty rusresentiative hat been engaged im a geneine dice 
pute as to the balwwe deo plaintify, 
in @eolding the onee of Corton Coal Uo. ve Poplin, 
BEG Lii., BAT, the court aabds 
"She amount dus fron tee defweviant tu ie plod are wer 
unliquidated om in tlewwie tetenen tke parties, ~°* In muah 
wun shaleea by the DIAIMAATT, 42" given unt received in enthe= 
nent a of the demand, weld awount to aacerd and oatiadtage 
Ef 2t oonddé be held howe, ae urged for the ploimaiiy, 
thet plaintiff hed rearived the chek am part earment only of a 
fleet ant eertialn asount whiek war dus 44, then the weeelet ef the 
cheek oy the giving ef the reagipt would net bar a recovery Ter 
the wheke qugumi e@tualiy due tn wae Cue tie aoreseent te ree 
eoive « part of the intebtednges fer the whele amount due wuald be 
without consideration, Gatronder Ye UG0th,y LOL Ulieg Dh. 
Ceol Oy. ve Zorlin, odted abowa, 








the ikeprent geust further endds 


To eomelitete on ancerd aad sattefoution ! Lt ie negesoory 
that the momey oy chewk o7 whatewer Lie effared, shania be of 
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is @uch & maMer cr aocwmpanied Wy agte or declarations as 
amount to a gemiition that if the purty te whom ft iu offered 
tazes it he dows wo im eatiafaciion of bie dewet, if the 
offer ie wade in mush a saemor and 24 ie agoentied, the asoeptance 
#311 sutiefy the demand, altpengu the erediter protesta ak the 
time tae mnount received is net ell that ia dug him a that he 
eam wet secept it in full wntiefastian of ois glatw, YVhe 
exvediter hae ne aitammative exeast te accent what ia effercd 
with the eendition upon whieh £4 ie offered ar te vefues it, ont 
if be accopte, the seceptance includes the cowl tian, ROWS Eh 
atanting acy pretest he may wake te the eomtrary.” 


in the game of Douce ve JiG5> Ze Ht eer Co., 227 
Ril, Avpe, 296, 1% wos ould, “that the existence of hops Shiog in 
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the die~whe on the gayt of the dudter in auch gamem Ao a queet ton 
of fast, and we meh belongs to the Jury to deeide.” Tt ta ane 
werted thet under tule helding the quewtion ef the bone fideg of 
the disgute wae peoperly mat tied to the Jory. U4 te qutte 

tre that the qientiore! bos fideg ae tw » Adaowte are im many 
gases questions ef foat which showld be aubuitied to the Jury, 

but anes gay arise «here the evidenee io of auch charugter that 
but one comoluston as te the character of the diepute way he 

held, omd we thimk tie ange io lacluied exgme the latiat, fore 
the parties were ia constant disgrte as te the fair end reoeene 
able value of waterial foruighed and gerviess reniwrel, the 

Wolue of which bed sever been fileed by the partis either before 
er after tha work wae coumplhoted., The eviderse ia clomr that 

beth Vanligeand plaisti¢f's resregentative, whe reeaiwed the ehoek 
ond gewe the regeiot, defindjely underatewl that the eheck wae te 
be reowlved owl the reeeiot gclwes in payment ef 4 alate made by 
Plaintiff, the fairmeme of wich Vamless hai receatediy questioned. 
tt ie eur epiaion, theresur, thet the jaiygment of the Gh rendt 
court must be reversed amt the eme renwdad to Ghat court, 


MeGurely and abeheti, J2., eomcux, 
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BA, PRRETOING JOLTIGR DEVER 
ORLIVERED THE GPLEIGN OF THR Count, 


Gowpiainant, James A, Kennedy, by his acended supe 
plegental bill grayed fer a decree of Aiveres fran his wife, 
Teople Ernestine Lenmedy, on a Statutory akarge of atubtery. 
Befeniant filed am anawer to the b4i14, tm wader she dented abd 
of ite muterial allegetions,and alse @ eress bill, in which she 
charged that eh wae living separate and apart from aonplainant 
without her fault, and ahe prayed therein fer a deerae of svesarate 
saintenanee, Complainant donded the material allegations ef the 
erces b1i21, The eane wae tried before the Chancelier, vhe entered 





a degree fer diverse in favor of the coomleinent, and defendant's 
erees bill was dleniseed for vant of equity. Befendant seeks by 
writ of srrer to reverse this dacrea. Refendant insists that the 
deexee entered ic againeat the weight of the evidenwea, 
the parties te the itigstion were sarried in Arkansas 

in duly, 1904, and Lived together as man ani vife for vane time 

thereafter, the evidence introduced on behalf of the comilsinant — 
temis te prove that the defendant sometime in the year 1006, at 
Vine Bluff, Arkansas, had ieproper relations with one KR. lL. Joses, 
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A gopy of @ Letter written to defendant by Jones wae introduced 
in evidence on proof ef loses of the original, which tende to ahew 
that acmething were than a mare friaedly relationship extoted 
between the defentant and Jones. Purthex evicence offereq by 
couplainant tenia to show also that she hed been unduly intiante 
with one Vietor Simons in Arkansas, snd that dooroper relations 
had been sustained with him after ahe, defewiant, had moved te 
Chicago ani while complaimant wag serving a9 & Lieutenant in 
the United Ptates Aswy ino Pranece. | 

A witmess for eaaplninant, Georgia Perter, testified 
that the defendant lived in her, witneeas*, howe in Unieage; that 
while there the defendant bed adwitted 41ffovent men to her room, 

The evicenge in the couse ie conflicting, Defendant, 
by herself and by witnesses, denied the tewtineny of cospladinant's 
witnesses, but there is apie evidense in the record in suesert of 
the decree extered by the trial sourt, 

The deeres of the Superier eaurt ic uffireed. 
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Bis PRESIDING AOYECR DAVER 





PER2D TR GREINIGR CF THE CoUrT, 


Pisintaly brought wuss in trewer in the Mandeipal 
eourt of Chieage for the value of an antomvile, 

The gage wae hoard by the qourt withewt o fury ond 
jadgeent wae rendered in favew ef the plalwiiff fer the maa of 
OS0% Defendant seeks to raveres thie Judgueet by his appeal, 
te thie court. 

oy defenmtant it da aa14 thal the statement of claiez 
filed in the gaune is ineuffleient, altneugi in the brief filed 
by defendant 14 is rogitwi thet “the iesses raioed by the pload+ 
inge were on the quactiona of wrengwul conversion and dasugee,* 

the ethtecent of claim charges in vubstancs that 
the defendant obtained from plaintirf ty falee amt fraudulent 
Representations a Cadilinge aitomebile, which at the time was 
eeing repaired? st o repair aep in Chdoage, Tilineie; that the 
éefeniant spyeared at the resair ehop ond wrongfully claimed 
the gitemohile as ite property. ‘he 4eferdant filed on uffiderit 
ef merite in whieh 44 stated that it 414 met makes amy falee or 
fraudulent representations to the vlaintat?, ani that defendant 
“hovght and paid fer sald autowebile fron « paraon in Lawful 
possession of can, with the authority to geli tha samt, 

the abstract of record fails to digclese that tbe 
defamiant made any ebjcetion te tha surfficieny of the stateaent 
ef Glndans St filed an affidavit of merite therete and ievk Lowe 
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upom ite allegations, The objeetion to the statement of elaiu, 
being made for the first tine in this court, comes too Late. 

It in eur opinion siso that there wae wulficlent 
evidence introduced om bebal? of the piaintiff te warrant the 
finding and fudguent iu hie faver, Plaintiff teetified that 
he war the owner ef the autewbile in qucetion; that he had 
taken the car to a repair chep for repatre by one Marry Landeny 
that the aoxt time he sew the automobile 1% wan in defendant's 
yard; thet it had been taken avart asd June, 

There in me wertt in the point made that the evidence 
faiie te shew the yeiue of the sui@uobile, Mee Spencer, whe tea~ 
tified that he had been in the autesotila business for fifteon 
years and had bought and sold curs, foetified that he had sean 
the one in questions that he bad had 4% in hia shop for repairs 
in June or duly, 1019, and that fie then market value wag nge 
proximately $650, ia, Heleen, o truck distributer, testified that 
the aur was worth 0600, Plaintiff testified that he owned the 
oat in Jone, 191%, and thal he had sent 11 to the repair shop 
two or these monthe Later, 

While there io eames contiiet in the evideme eonoorn 
ing the value of the enr, we area unable te oey thet the trial Judge 
erreA ic fimine the walue st 4500, 

The Judguent of the Burdeigel sort ia of firwed, 

APST SUED. 


MeSurely and Metehett, J7,, eomcur, 
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BA, PRESIDING JUSTICH DNVER DXLIVSRAD THY OP In tow 
GF THE COURT, 

June 3, 1919, eppeliee delivered a diamend ring in 
pown to appeliact, Narry Greseman, a Licensed pawn broker, te see 
gure the. payment of $70 borrewed from him by appellea. 

About Gotcher 7, 1990, appellant scold his pawn 
brokerage business, together with all articles and property then 
in pledge to him, te one Jseck Kigin, who was alec « pawn broker 
and whese plsce of business wae Gt Huluted street, Chicags, two 
ox three decors from the place «here aspellant had carried on hie 
business, 

There seane te be no dispute as to any material foot 
in iseue between the parties. The evidwee shows that on January 
6, 1922, Slein's slace of business was entered by four araed robe 
were; the clerks aaployed thercin were oriered to held up thalr 
bands, and a safe wag rubbed ef a large nusber of articles, smong 
thes being the ¢iawend ring in question. 

Thers is an uniouportant dispute in the oviderce as te 
whether the agpelies or her sister, after the snie of apoel lant ta 
tusineas te Elein, had called en the latter ond had escured an 
a@ditional lean upon a diawont cling, “ot the ene in question hers. 
The evidence on thia point shows, we think, that appellea's sister 
and net the appellee was involved in this transaction. 

Geunsel fer appaliaent inelet, firet, thet a pawn 
broker is bound only to the exerciee of ordinary care of pledged 
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property, and, second, that a pawn broker hae the right to asaigu 

er #@11 hia interest in on ertiole slaved with him. Tt may be 
eongeded that where the ballmexnt ia for the matual beneftt of the 
bailee aml the bailer, the forser will be held tio the axereiae of 
only ordinary cave in relation to the property pledged, This is 

the vole os leid down by all of the Tllivole onsen oited by counse, , 
net one of which, however, doaku with s pledge er pawm of goodw with 
&® pawn broker, It may be aovuned for tha purposes of the preeent 
cage, that the appellant acted in good fulth whon he tranaforred 

his business and property te Klein. 

Under apeeliant’e contract ith appellee had he w right, 
without her consent, te relieve himecif fron a peracmai Liability 
to her by transferring her property, in whieh aypeeliant had only « 
limited interest, te Klein, thereby relieving agpellent frem all 
Yegoonsibility for the sefe-xesping anid return ef the property? 

Re ons will diomute the general sringiple of ballwent os contented 
for by appellant, but we think it extresecly dowbifal that that 
PYinciple may be extended #¢ ae to porsit the appellant to sesign 
to a third person, o stranger to appelles, not only appellant's 
interest in the property, bat also the duty imposed wpon him by 
the contract to safely keep and rey appellees on demand and on 
payment to appéeliant of the money borrowed with interest. Ape 
POellant's position is that he could by voluntary sect turn over to 
another the duty ef eafely keeping and protesting the property 
pledged with him, It is our opinion that under a reasoushie eone 
struction ef the contraet im quest ton, when due connideration is 
given to the character of the mieinesa conducted by appellant ant 
the terme of the contract itself, as evidenved by the receipt civen 
Appellee by sppeliant, that appellant could net by an ageigrment 
trancfer his liubility to anether, Counsel eite ant quote from 
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geveral avtherities im support of hie contention tha: & pawn broker 
hag the right te assign er aol) hin intercet in an artiale pledged 
with him. Yhe autherities and cases aited at first reading seem 
te support the conieniion made. These autserities sold that in 
wertain eases as ageignee of pledged property may sequire by ate 
sigrmment the rights of the pledgor ani thet the rights of am ane 
signees of pletged property will be protested as aguinet the ase 
signer, or even the pledger of the goods, These cases do mot, 
however, avive the diffileulty presente by the record before us, 
where the pledgor bringe suit against a pledigee for ihe walue of 
the property pledged. 

te the cane of Aalley ve. Golby, 34S. He W, relied 
upon by appelilant,it was held that in the great muss of bealloents 
the bailee bas we aacigenable interest in the bailed property. in 
that ease, however, the sourt said tmat there is a clase of baile 
mente where thie ordinary rale dees mot apply, and whowe aa ape 
gigneent by the ballee of the property pledged would be enforeed 
and pretested “se between the yartios,* and an sgainest all pergone 
whose interests are net injuriouwly affected by the transfer, *0r 
the gases which present thenesives as falling within this slaea, 
woul’ be the gase of « pledge, or pawn, where there ie oriinarlly 
nothing like pereonal confidence, uni the contract La in no sense 
Getercinuble at the pleawure of « party, but the ballee hae «an 
interest, or, us it sat gt be sodd, a quaed estate im the goode thi2 
they shall be redeexed,* 

This cage seen to be in suppert of the contention made 
, by counsel fer appellant, exeept that we are unable to find tn the 
Gecieion that the exeeption te the general rule wae applied in a 
@aee invelving a suvm. The evidences in the present cause shows that 
without aprclice's convent appellant disposed of thie ring te 
Blein, who reneved it to a plage different from that nased in the 
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reecipt given to appelics, 
in the aaee of Lilley ¥. Bowbleda 
Mivieion, oited wy appellee, the eourt maids 


“he defecdant was entruated with the goode for a pare 
titular puxspoee amt te keay ther im & portiooluy elauge, Ye 
took then to another plese and mot be resooneible for whet 
tenk plage there, The only exeeotion I eae to thie genera? 
rule where the destruction of the goods suet take place os 
inevitably at ome plses an at the other.® 


Cur atiention hae mot teen divested to any eathertay 


7 queen's Benak 





waleh direetily decides the question wader scendiderstien, that te, 
in 2 @aee where a pledger had Drought oukt againot a pledgee;, bat 
we ave inglined to believe thet on grvunia of ovumd publiie peliey , 
im view 6 the speeial and powuliar character of the tustnesa, & 
pom breker whe receives goods in pledge shoul’ not be permitted to 
trancfer hia liability to weturn the preperty to « thiid person 
withwut the gledger's eunsent, 
Rut eheatever way bo the rule at gemoen law, $4 io ou 
@pinion that section 16, chayter 2OT A, page [244, Surd'e 4. 4. 
WW, prohivited the sorsliant from transferring the aogeligete 
property in such aumer ae io effeot ey Linit her right te demand 
ite reteru to her by expecliant es paynent ef the amount borrowed 
with interest, Thin statute te ae Pollawes 
"4nd wo portomal ereperty pawmed or pled,«4 shall be 

fren tha Hie 'the oS ager ob pevay atl ened aefen 

in the payment ef the interegt on the meney ag adwanesd by 

aug pawmbroker, winless by the written consent of eaid pawner 

or pledger,* 

The statute provider that mo perecnal property under 

Pleige chall be sold “er disposed of" by the pawnbroker within eae 
yeor {ree the time 4 pleiger shall make default unless by the 
pledger's written consent, Ye thagk thie ehutute ayplicable ta 
the fuete of the present eswe and that 4 prebibited agesLiant 
from transferring his interest in the pletged property within the 


time fixed Ww. the etatute, 


dedguect of the Sanicipal court ia aren eeed. 
Resurely and Satohett, a¥ey Soncur, 
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Wh, PRESIDING JUSTICE DEVER 
DULIVERED THY OPIEION OF TRE CouR?, 


Valter Johneon, a etoer, broweht eolt by his next 
friend against the defemiant, Secrge ¢. Grima. A declaration 
Fikes in the Ganune coneleting of thres counte gharged in tue Pires 
eount thereof that the plaintiff on or about Cotober 145, 1915, 
wag siding in an sutesobile in a westerly dixreetion on Oakton 
Read; thet defendant at tse tise was eperatiag an autaueiiie in a 
southerly aiveetion om Silwaukee avenue; thet by reawon av the 
negligence of defeniank the automebile in which plaintiff vse 
riding was struck with great foren ami pluiniil? theraby wae 
eerieouely injured, fhe sevomd count charged thet at and Jovt 
before the time af the accident defemiant negligently operated 
Bis avtonebile at a high ani excesaive rate ef wpecd and thet 
he failed te give any signal or warning of tte evpreagh ta Gake 
tom Road. Fhe third count aliegee that the defendani without re. 
gard for the safety of plinintifY wantenly an¢ wilfully ran his, 
defendant's, auteomebile inte tha vehdele in ehdah Plaimtife wee 
viding, thereby onusing the injuries te plaintiff, A jury which 
tried the came returned a werdiet in faver wf plaintiff for the 
wus of $26,000, Judgent was entered on the verdict ant the ¢b-= 
fenton brings the ease to this ocurt fer review. 

The ageident eewirred Getober 15, Mic, abeut three . 


@*sivecs in the afternoon of a bright, clear day. Flaintiff was 
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at the time about ten years of age, Oakton Cond and Bllwomkee 
aveme intersect at a geint near the village of Tlier, whieh is 
situated northwest of the city of Chicags, Wilwaukee avenue, a 
geuent highway, rane northwest ond vouthonat, Uscten Read in o 
gravel highway romning east and west. Ab ont Just before the 
@ecident the pluimtiff wae riding in the rear sweat of a Foard sue 
tempbile which wae belag driven ty Bie adult brethoxw. Beveral 
witnesses teatified thal the Ford ear apo reuahed Sliwenkee avenue 
fron the gaat going at a slow rate of apmedy thal sa the car erone « 
ei BRilewaukee avenue its «ceed was further deeresset. The avie 
denes tends to shew that defendant ot the time of the neeident 
was driving os large Hitehell emelesed ony st « rate of speod 
whieh was estimated by plaintiff ?s wlimessen at from 35 te 
miles an hour. One wliness teetifies that at the tine ef tha 
eollision defendant's sar wievek the antucobile ta «ich siaiwsti ff 
Wae viding, ‘lize lightning*®, and there ie siundance of evidence 
in the record which tende to preve that the defeniont gave ne 
Warning of his appraach te the intorsection hy tlewiag « hora or 
othermica, amd thet he did mot change the gpeed of his oar watil 
4t etruck the miiwuebile io which plaintdff wee ridin, 

Defendant testified that as he sapreached the inter 
Wection he ear the Ford cay when 4. was about 2) blecke fxn 
tiiwaukes averme; inet when he, defendant, was about £5 feet, from 
Gakton Boad he saw that the Ford car saa not going to step and 
he them eoplied hie brakes; thet at the time of the eollinies 
defendant’: ear wax coing at the rete of ten or twelwe wllee an 
hour, that when the Jerd oar aporgached Hilwackes averme it “wee 
aving at the regolar speci," and thet its soee@ inereaned “hen 
4% arrived at Silwaukee ayemsa; that the Fert oor befere it 
reached Milwaukee avewis wae veving at about 36 to 35 miles an 
hour, The testimony of defendant iniicaters veut the oars a«eliites 
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with great fores, He stated that after the cellision ha had 
turmed hie vehicle inte a diten; thet dt war hecded soutinreat 

when 4t stepped with ite rear ond in the diteh abewt five feet fren 
the emsent roadvay, 

Gn arooe euatination defendunt testified that he 
aid mot event any hom, wdwrnd ox warnin,, of hie agereseh to 
the intersection; that wher he fixret wow the Ford car ho, defwnide 
ant, wae taming «2 the rate of 22 or 23 miles an hows; that he 
Was not & feet awey fren the ¢resulng when he saw the Ferd ear 
drive ente the Pilweukese oreae payenent; tbat he comkd vtep hie 
eax whem going at the rats of beolwe ay fifteen miles on hou 
within fitieen or twenty feet. 

Certain evidenee teade te prove that after the 
eeliision the defeniant 's oar van 8 distance of ahews LG0 font 
and that in driving thie dintenes 14 hed run of f the Aigoeay aot 
had stopped with dts rear wheete in « diteh, 

At the time of the aeeident plaintiff and hie father 
were oecupying the reny seut in the Ford auiiangvils end plaintiff's 
brother wae sitting in the frent aeet operuiiag the ear, ALi ef 
the three socupmite ef the gar tisimed io have roacived Injuries. 

the wvidence supperiea the charge that the defendant ta 
@ay at the time omit fuct before the eOliision wan running at a 
high rate ef speed, Five er eix wlinewses testified fer the 
Plaintiff aw! their testimeny eeoms to be contradicted by ently 
twe witnesses for defen‘ant,onm of whom, Schmidt, stated, “Grios'te 
eax, L think, was goimg avout 23 te %) miles an bourse I eaw wo 
shesking of bis apeed us te the ‘tine ef the @laeh,.* So slew, whih 
veferones te the epead of the ear im which olaintiff wae riding, 
the prevendersnes of the evidence shews that Lt wan precesding 
on te Rilwackes avenue at a woderste or even 4 slow rate ef epeod 
juet before the age ident, 
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| Ve think the evidence showe thal the plaintiff 
wae in the onersice of eriinury care fer hie wn watety. Th de 
quite true that uo child ten years ef age aay under cartain vine 
@umetances be bald gulity ef coniributery negligence, There ie, 
however, in the recom before us not » partisie of evidenes 
Whleh would tend te charge plaintiff with ony mogligence what woo 
ever, Sie youth wae o matter to be considered by the jurys Me 
wae weated «1th hie father iu the rear goat of the cary he had 
m authertty te aontrol the ceniuct ef ite driver, heather a 
failure en his part te Aeok for defendant 'é agorvaching ear 
would constitute ouch look of cara ae would ereeleds s recovery 
is hie faver was « question whieh was properly aubaltted to the 
jury, amit the evidenoe ts anply auffieient te euprert a fiiing 
thet he wan entirely free froe any negligence wich cantributed 
$e gauge the aecident. 

Tt kw eaeerted that « epeeial fisding of the fury 
thet dafenianti wantonly amd wilfully ren bie aukeneblle inte 
the autenebile im whieh plaintify wae riding,eae against the 
weight of the evidenae, This question, under the evidence, was 
alse one for the fury. Moarly all the witueswor, five or ol in 
muriber, who egtually ser the necident, testified that defeniant 
wae operating bin wuievobile at « dangerumely Righ rate of eeead 
aad tide teetivony ia upperted by the pooltion at condition af 
woth care imeediately after the hagowming of the secident, pe 
sineeae4 a hey sutomebile apon a narrey gublie bigheay (Ul ivwaakes 
avenue As owly 20 feet in witth) «t euch a high rate of wpesd 
tends to saber ax witer disvegari of tha rights ond gafety ef 
ether porsons herfuily using the higtomy, ond under the <i ae 
qunetances abown by the evidence <a think the fury wae warranted 
in concluding that the defendant was conscivuely guiity ef wile 
fui and wanien somdust api that be must heave bed Eneclotge of 
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the dangera eonsequent upon the saomer in whieh he overated hie 
oar. Berniog v. Leite jie Jie Uda, MG This, 465. The special 
vavdiet of the jury finding the defemlant guilty ef wilful ow 
wanton negligerce wae mt wpainat the weight ef the evidence. 

it is @uld that the trial court erred in giving the 
apecini interregatery following te the Jurys 

"hid the defomlant wantemly aoa wilfully run hig sue 
Shataih te wan sidion af abe tne ant pinee Alleged im 
plaintiff's deqlarat ion?* 

the jury returned the anewer “yos* te thie iotare 
Fogutery. tt ie urged that the interrogatery sexumes that deo 
fondant ran hie avtemebile inte the verdele im @ehieh claimiry 
was viding, «mi that “dm a cle#s gage upon the facts” the tue 
terrogatery weguld be free from this aseumption. “here are 
several eulficilent answere t¢ thle gontestion. Tirst, we do mat 
Regard the duse ae & close ene upon the fects, Gecord, the de» 
feviant requested the sourt te give a wixiler imetraection which 
yequeetead the fury to wnewer the interregatery “Yee* or "Ko*, 
du accurisace with the prepomlerauce of the ovideroe; (the dm 
fendant's tendered instruction wae refused by the court for the 
Peagen that 11 wae a duplivate of one tenlered by the plaimiif fr). 
And, third, 4f fer wo other reesen, the point/cannet be considered 
becauee it wee wot ingluied in or covered by « written motien for 
& nie trial wade in the cause, nor by any aseigueent of error in 
this eourt, 

Whether defendant was guilty of wanton and wilful 
eomiuat, ae charged in the degisretiogn, was properly mubsltted te 
the jury. A deeided prepawierance of the evidence geene te sopoert 
the amewer ef tha fury to the special interragatery. iho suse@tica, 
then, of plaintiff's eentributery segligence te net muterial, 

It ie our opinion that the evidence shews that 4e~ 


fewiant's autengbile 214 rum inte and eellide with the autesebile 
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in whieh pleintiff wae giding. “hile in other cireuwnstances the 
inctrustion might not be held goad, we think, im the present cage 
it wee not errer to submit te interregetory te the fury. Uslidren 
Express Co. v. Burg, 291 111. 473; Meddenredch v. Bremner Brose, 
260 Zi. 440; Lanehon v. Horton, 222 TLl. Ape. Te. 

Complaint i@ made that the court wefused an inatrection 
whieh teld the jury that under the firet two counts of the 
declarntion a revovery gould be head only fer “setual demages or 
meh Gemagee «® Will make good the actueh lews suateined*® and 
that under those tee counts exemplary or vindietive demages could 
not be awarded, The instruction as drawn sppearn te be somewhat 
foulty. it dees not direct the attention ef the fury te auch 
damages ae the ewidence tended to chee woe muntained aa a reevlt 
of the injuries. [It t¢id the tury that under the first two counts 
of the de¢laration oniy such demagee might he redevered oe world 
meke good the «etual ise. aueteined by pieintiff. The sury might 
weil believe thot thia statement of the lew would exclude recovery 
for pain and suffering sustained ae a reault of the injuries ond 
S180 ether damages which csuld net technically be regarded se within 
the meoching of the torm “actusl lowe." Ge de mot think serious 
error was ¢mmitted by the refusnl to give ¢gleintiff's tendered 
dnetruction number four. It stated an ebtract Brepesition, hence 
ite refusal waa net error. Henke v. Co “ye Coe, MH Ili. App. 294. 
#e think thet for other reseens it was not apylieeble te the present 
gewe. The undisputed evidence shows thet the gar in whieh olaintiff 
wae viding wan, with full kmewledge om the part of the defendant, 
approuching Milesukee avenue, Oefaniant at the time wae driving his 
car at @ high rete of speed. The jury found defeniant’s conduct 
was whiSul sad wenton and it ie our opinion that under the cireume 
atencer, sa shown by the evidence, the inetrustien would have tended 


to mivlesd the fury with 
/ veference te the uty the lew impeses upon 
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the defendant. 

it iv argued that the fudgment ie exceeoive, aithough 
it ie sdmitted thet plaintif’ wutainead severe ingurdes oo a rewalt 
of the secident, The defendant oon founs gudity of wilful sad 
wanton wmiacontuct ané the fury wore permitted ta add to ony aotual 
Gemnges sustained by plnintiff « further sum by «ay of windietive 
oY exemplary demages. fe are incline’ to the view, however, that 
even if the sudgment be regarded ne compensatory, it is not se 
large os to indieste thot the fury were swayed by possesion or 
prejudice, The car in whith plaintiff waa riding wos «truck with 
wach great foree that it wow thrown inte « ditch ranning poraliel 
te the Feadway «md plaintiff’ «ne thereby threen from the cor and 
agsinst « sign-post, which cartnin witnesses aay aeteod about 26 
feet sawey from the roxdeny; be wos found im the odjoining field, 
vlesding prefusoly; « sliver of weed driven through hia gow wae 
extracted. Ome of defendant's witnesses testified "“e picked up 
_ bee bey and Ee. Churen took hie finger ond ploked the teeth out 
of his mouth. * Piainti?’ susteined oerious cisfiguring heat 
infuries; 93 Ride leg wie breken in at lenet two plates; he sus tedned 
a freotare of tha knececup and recnined in « howpital fer four or 
Five menthe after the accident; several sperntiens were performed 
on hia leg end tow, Pleintif? testified that ax result of the 
aovident he dent mine teeth anc that bis lewer lip wes torn open. 
4‘ @eeter teaatifving stated the he caw the pluintifs during the firet 
waek in ¥awruary, 20149, being 5 oF 4 menthe ofter the accident 
aemrred; that at thie time plaintiff hed es open wound upén bis 
thigh whish showed that hie leg hac teem seperated upom; thet at 
thie time the knee-Joint wae stiff. The evidence shows that 
Sleintifty susteines geveré and permacent infuries «=x result ef the 
ageddont; ang Limb is sesesnat shorter than the other and the 
knee foint is stiff. “» ave not ready to cwy thet the «videnge 


shows, ak urged by counsel for ¢efendant, thet the net cenit of 
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the accident to plaintiff is the stiffoning of the Left knoe-cap 
end the shertening ef the left leg. There is evidence to the 
effect thet sv a resuit of the infdurles wictained pleintiff'a leg 
Recowe infected oni thet it has developed «a bene decay, causing an 
open wound upen the leg which discharges blosd, pus, and som 
decayed bene. 4 surgeon tevtified that necrosis, o dying candition 
of the bone, had developed in pleadntif?'s leg end thet co late as 
Bevel 25, i901, he, ths witness, hed taken @ piece of bene sbeut 
“one inch leng and one-half inch vide® from the wound on plaintiff's 
leg. fileintiff'a face wun Giofigured ce « result ef the secident. 
Gader all the evidence we are net prepored to say thet the verdiet 
ef the Jury is large ae to indicate popedon or prefudtiece on 
behalf of the jury. 

the fudgment af the Circuit Court is affirmed. 

APP UME. 


Meivrely and Metehett, 7., concur. . 
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WA. JURTICK MERUASLY DELIVERED YR OPINION OF Ti cogHT, 


Thies ie 4 suit wherein, upon trial by the court, 
plaintiff had judement for $4210,75 for dasagee claimed beoaued 
ef the alleged breagh by defendant of ite sowtract to furnish 
Plaintiff with cane as vreouired by clainti ff, 

ion appeal to thie court the Judguent wae rerarsed 
and judgment ef nil capiat wae entered here, opinion ta volume 720 
tll, Ape. 90, Upon aopenl to the Siorene court the juduuent of the 
Appellate eourt war reversed on the grown that thie court had 
based ite judement on on erroneous vier of thm Law with respect 
ts one branbh of the ease, and it was rewanied with directions te 
soneider amt pess upon "meritericus queetions properly raleed by 
aseigmants ef erroxy,” and which had not heen passed uson by us. 
301 211. 16%, The anifent facts and issues are stated in theat 
opinions, 

Among the potute agsimmed as errer by defendant was 
that the centsect galled fer only the nusher of cane or vackages 
needed by plaintiff’ for agtual uae in ite tasiness prior te Agril 
1, 2027, ant thet the evidense 444 net shew ony failure or refusal 
by deffendast te deliver to plaintiff much euns, %6 hola that the 
point te well tekken, 

The Supreme court construed the contract, saying: 

"as we view the language used in this contract, it clearly 
means that the paint couwpany unconditionally ebligsted iteelf te 
way a mindows ef 92000 worth of tin packages fran the can ooupany 


ang thet it was given the privilege or option ef buying more 
Ppa@kages if required fer eetual wee in ita buciness, It was 
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not ebligated te buy wore packages unless it cheas te do eo, 
but Af it cxercived the opiion t« buy wore, the oan company 
wound dteelf te furnish all the paekages orderud, go long as 
they were needed for actuei use in the paint company's business 
before April i, 1917,* 


The evidence tends to show a riee in price of cans 
and that plaintiff ordered more than wan eotually needed for 
woe in ite business, for the purpowe of diepesing of them on the 
market at o profit, The opinion of the Gupreae court eomments on 
thie oe foliowe: 


"The ¢an cuxpany filled ocrdere unter tiie contrast wati2 
it suapested the caint company was ordering beyond ite astual 
needs, and for thet reason refused te ship any were yuckages 
at the prices quoted in the covtract, Considereble serresp onde 
nee wag atinitiad witheut objection. February 12, 1917, the 
gan cop wrote the palm cammany, that it recegninued the 
Yight ¢f the paint coupany te arder #11 the cane it needed for 
actual use in ite bueiness wp to April 1, 1917, but thet it 
did mot consider that the padet company bad a right te order 
“es beyond itu agtuai neqda, lor the purpess of steerage. 

culled attention to the fact that the paint company had on 
Kang 1354 crates which 1% was required to eapiy and return to 
the can coupany, ani thet thie indfested that it was met using 
the cana which had bewn delivered to it. fo thie letter the 
paint cowpany replied Pebruary 14, denying that it was storing 
Up packages or that 14 was earrying any larger steek than 
umuel, I% etated that ite ineresre in erdere ene due to an 
wnutual inerease in business, In this letter it stitutes: ‘our 
soptract with you enlle for an unlixdted amcant of cane, and, 
ae you very Wall knew and mast apereeseyes we could legally 
gend you orders fer onmmgh sane te cover car evtire 1217 rae 
quirements and you would have te deliver them, and if we don't 
ao thin we are paseing up on opoortunity to make $16,060 or 
more, *hich i don't see ary goed vroasen for deing.' fn 2 lsete 
ter dated February 26 the paint company sald, awoong other 
sueentt Xt is aise our privilege to ordex out an unlicited 
] ity of cane om our present centract, on’ thie we propone 
te do, and will forward you ciher orders in the courwe of a 
tex which we shall certainly ineist on your 4elivering, ' 
in repiy te this latter the can company wrote Zarek 3: ‘in one 
of your leiters you sugzest that yeu eculd sent ue orders fer 
entire 1917 regulrements, and in angther letter you sdviee 

t you intend te omier out « very large eunstity ef cans. Ye 
have te differ with you, for we ase only entiiled tc sell yeu 
the wuentity ef cane which would be for actual ure in your 
Hy een a peal te April i, ami only then upen reasousble dow 
livery ise, '* 


Gm the trial an attempt was made by plaintiff to 


ahow thet cans ordered by 1%, the delivery ef wich had been ra- 


fused by defendant, wore needed for aetual use in ite buciness, 
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by acking a witness his spinten oe te this. “ueh toutineny ealled 
enly for eoneiusions and solntone ani was incompetent. here was 
documentary evidence with reference to plaintiff's gross salem 

of paint ond varvich without any reference to whether theme were 
packed in cans or mot, it appears that « large amount of ite 
producta was delivered in barrele, There was an entire fallure 
ef any competent evidence preving that the kind an¢ size of cane 
enlied for by the contrast hich defeniant refused te deliver 
were needed for agtual age in plaimtiff's walness before April 1, 
191%, Se far as the record ahore, the amgant ar game delivered 
Was wore than wufficians for plaintiff's needa, 

She failure of pliaiwmtiff'a evideuse in this reenset 
mganute to « failure to prove thet defendant breached 4ts cone 
tract as alleged, aud uniter suck cliwumstancer plaiatif? wae net 
@ntitied te duiages, and the judgment of the Uvalotpei court wii 
be reversed with « Timing ef fagte, 

BEVSASiD FILh PONTE OF Para. 


Dever, ©. Jo, ai Uatchott, J., dencur, 
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te Sint ap wltinate foetu that defestiant did net 
fail er refuse te Curnieh any come or puckagus to plaintiff, 
wader ths contract in qaertion, mecled for aptaal use in 
plaimmeeer's buniness betere April 1, WA7, aod that dofomiant 
aid not breach tte contrast as alieged fo plaintiffs etatenent 
of elaiw 
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APPEAL PROM CLAUUTT COURT oF 
COOK COUNTY. 


WA, WATTS MeUELY OSLIVERED THE GrINTOw oF Ye cooNT. 


Plaintiffs brought sult as beneficiaries ef tre 
policies of life insurance feeued by defendant om the Life of 
Béwin hk. Gifford, ani upon trial had a faverable verdict upon thick 
judgaent for $4,408 was entered, fron which defuniant sepeale. 

Defendant essserts that the ineured in hie app lice. 
tion knowingly aede false anewerse to questions gaterial to the 
viek, which was euch a fraud an to vold the poliey ieeued on the 
faith of suck repressatations, These questions and ancwers were 
guid to be as Poliowss 

"Mew, Have you bed any cigknene in the last five 
years? if ao, state what and when, ad give the name and residence 
ef attending physician?" angwer, "No." 35, fore you evar had 
any divesee of the following named ongans ex ony of the follering 
Rumed diseases oy gyoptese?* Then folloved the nases of about 
Liftyesight diseases, syaptoums and organs of the homan tedy, ine 
¢luding the heart. ‘The answer given by the applicant wae "Se,* 

it is claimed thai theese answern were faleey thai the 
evidence ekove the inmured had heart disease at the time these 
Suewore were wade; that he wag aware ef the fact and had been 
tronied for heart trouble for a2 year or tem befora thet time. The 
sovlications were =ade and the policies iseued in Pebruury, 111, 
amd in gagh soliey £t “aa provided that {4 sheul¢ be incontestable 
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after two years fren ite date exeept for fraud. The insured died 
in Decenber, 1018, 

You 4% proven that the ineured knowingly ant frnudue 
lLently made mierepresentations ua to the comidtion of hie heart? 
in the proof of death Mary Gifford, ome ef the claimants, #etated 
that the Ineured had had heart trouble “the pawt yrar ax tre; * 
that the consulting physivian eae Or. Keym, sat that the cause of 
the ineurei'e denth was *sortio inwufficleney « heart fallure.” 
Dr. Reym teetified that be hed treated the ineuwed for about twenty 
yoare prier t¢ his death for “gencrni nervousness," that the direct 
guuse of death wae *nertia inwarficlency;” that he hdd this dleease 
*aines o fee years," that he never knew of decesaad weing treated 
fer hie heart, and that he had no reoord shoving that he had 
treated the ingured within five yoars privy ta the date of the 
applications, Dr, Salinger, the exuaiaing phyniclan fer the ine 
surance company, @xacined the Inwured at the time of the applicae 
tions and resorted that the heart action was “nnivorm, free and 
eteady and the se Sis and ryting Feguler and memml,* wed that he 
found “nothing abnorenl im comiition of heart or tieod* and that 
the functione ef the “nervous systen" wore in o healthy atate. It 
was aloo shown thet in dune, 1916, Kéwin Gifford made an applicae 
tien for mosbership in the Central Business Ken's Aswociation, is 
which he stated that he hod had “heart trouble 16 years.” It aise 
appears that the Rew York Life Iueurance Cawpany fecuei toe him a 
policy of life insurance in WO5, 

A speelal interrogatery wae subudtted ta the Jury ae 
te whether Gifford at the time of making his application fer in- 
eurance was “guffering fram a disease ef the heart.” To thie 
epecial interregatory the jury answered, "He, * 

The warden of oreving the defenee of freud was upen 
defendant. Gillespie v. Pulton, 236 111, 148, te ehew fraud dew 
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fondant oust preve that the inoured at the time of hia apelications 
knew he was cuffering Drow hoart diseage; that be knowingly repre 
sented te the ventrary for the purpose of having then seted upon 
by defendant, vhich relict thereen to ite injury, 

the jury properly eowld find that there wae not sulfle 
@lent evidence, if any, to prove that the inguyed either bad heart 
a4ieeese or knew the patholegical facts concerning hie hewrt when 
he made the applications, Most ssople are unable to determine for 
thensélyea as 46 the cendition of the heart and many Punctionel 
disturbances ape frequently atiributed to the heart which aries 
from cther causes, The ineured's physlolan, Gre Heym, teotifying 
on behals of defendact, did not wtute definitely thet Gifford was 
eufforing from heart (ie@agse at the tins of bia apylieatione, ox 
hed been treated by im for euch w disease within five years prior 
therete. Defendant's oon phyeician apon exanination fount the ap~ 
plisent's heart to be worm) with ne evidence of disease. 

Under sugh cireusttances the jury properly could con~ 
elude that any etatanent by Gifford as te hia heart esuld net have 
been faluely made for the purpeoe of misleading defendant, which 
aeted thereon te ite injury. The dofenee of fraud hoving Failed, 
the verdict properiy followed, and the judgment ie affirmed. 


Dewar, P. Jo, amd Batchett, J,, soncar, 
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CLAUS A. CARLSON, | ) 4 : 
. yaredies. ) SAPPZAL VROM 
‘ A MUNICIPAL COURT 
vs. \ 4 
; fy OF CHICAGO. 
BERJAMIN HNLLER, 2 yer rp | 
Appellan i 0 ft CO OE Pe We O ,) 
‘ % 


MA. JUSTICZ MOSURELY WELIVERED THE OPINION OF THE COURT. 


/ 

Plaintiff obtained judgment for $556 upon pover to 
confese judgment for rent conained in a written lease between 
the parties, Defendent petitioned the court te vacate this 
judgment which motion was denied, and from this order of 
denial, defendant appeals. 

Defendant's petition and affidavit aseert thet he 
hed some decorating done in the lensed apartment for whieh he 
paid the desorator, and he claims he is entitled to set off | 
the amount paid against plaintiff's slaim for rent. 

It haze besn held many times that a Judgement by 
confession on an inntrument in sriting will net be opened up 
for the purpose of permitting e plenm of seteoff., Borechsening 
ve. Ganutson, 100 Ill. 82; Soas v. Heffron, 40 121. App. 652; 
Esehler v. Gleum, 169 fli. App. 557; Levinson v. Pigser, 192 
Til. App. 60; Menesfield v. Steuffer, 202 I11. App. 125. 

A motion te vacate a judgment entered by confession 


is addreased to the sound diseretion of the trial court whose 


ectien in denying it will not be reversed unless it sppeara that 
the discretion hae been abused. Slake v. State Bank of Freeport, 


178 Ill. 182. 
The order of the NMunicipel Court is affizmmed. 
APPIRMED. 


Rewer, F. J., and Matohett, J., concur, 
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J. Jo HANAINGTON O., Agent 
for extate ef 2. Wa MUNTER, j APPEAL PROM 
Appelies / 
‘ Z | WUNICIPAL COURT 
vB. \ OF CHICAGO. 
\ 
JAMS O. KOONTZ, \ | Lope 
Sys w ae in'Y ) O y 


MR, JULTICH MESURRLY OULIVERRD THY OPINION OF THE COURT. 


Thies is an appeal by defendant frem « judgment against 
him in an action ef forcible detainer. Sefeniont's brief presente 
a number of pointe whieh de not seem ta be portinent but rather 
tend to sbeeure the simple mections in isme. 

Plaintiff proceeded upon the theary that defendant was 
a tenant from month ta month and Wareh 29, 1921, warved notice 
that the tenaney would terminste en April 30th, following. 

Befeondont asserte a teneney from yeor to year pureuant 
te a verbal egrecment for » term of three years. Guch a verbal 
agreement is ebviowaly veid under the Statute of Frauds. 

Plaintiff preved « tenoncy from month to month not 
only by oral testimony, but by the recitals in the receipts given 
when the rent woo paid. 

ve eee no veagon to disturb the judgment, and it is 
affirmed. 

AVFVIRMED. 


Dever, F. Jes and Hatehett, wey senecur. 
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JOHN GRANDY, ‘ é) 
pediee, / APPEAL YHOU 
\ (  } MUNTCIPAL court 
VBe 4 J 
i j OF CHICAGO. 


a 


RELIABL® STORE VLATURE COMPANY, 


& corperstion, %K —) 6) ae \ la ~ 
appellant. é Ks Ky D tefhe DOV 
\ 
MR. JUSTICE WeCURELY DELIVERED THE OPINION OF THE coURT. 


Plaintiff brought euit for the balance claimed te 
be due for commissions srisiag out of # sale by defendant of 
certain store fixtures through the a¢wistanse af plaintiff, 
end upon trial by the court had Judgment fer 9197.50. 

The evidence tends te shew that pleintiff is a 
manufacturer of ice cream in Javanneh, Illinois, where he 
had @ customer, a Nr. Eadley, whe wished to buy some fixtures 
for his place of business, and plaintiff recemmended end sent 
hdm to defendant in Chiesge to seaire prices and terms. Pailey 
therenpon erzlled upon dcfendant and upen a second vieit left 
his order for fixtures amounting to $2,975. Plaintiff also 
calied upen defendant on the seme dey and wee informed by 
ir. Upitzer, defendant's president, so to the ssle to Bailey. 
Nr. Spitser alse instructed the beokekweper to give plisintiff 
a letter offering to pey ten per cent commiesions on sales of 
fixtures made on oriers or ta custamers sent by him to 
defendant. Thia letter specifiesnlly reforred to the sale to 
Badley. Plaintaff at the sume time gave Mr. Upiteer information 
as 6 Ssiley*s place of bugingas and made rough drawings ars to 
how the fixtures were to be placed. Unbsequently defendant 
paid plaintiff $100 on account of commissione on the Psiley 
wade and the evidence tends to show that it premised many 
times thereafter to pay the balance. 
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The only point made in cefeniant’s brief in this court 
is that the evidence shows plaintiff was carrying on » broker's 
business without @ licenvse ae required by the Municipal Code of 
Chicago. This court ¢un not take judicial notice of the 
provivzions of the Wuniciped Cede ef Chiseage, and ew they are 
not incorporated in the biii of exceptions or recerd before ua, 
we cannot determine se te any tloletion of the eome. City of 
Shicago v. Culien, 191 Til. Appe 97; City v. Nooman, 204 Iii. 
Appe 394. 

lt gay sino be noted thet Phaintiff is » resident of, 
acd does business in Javennah, Ihlinois, and therefere would not 
gomé under any eydinance of Chicage requiting « broker’s license. 
it alse appears that defendant is not a broker but s manufacturer. 

Piaintifr auggests taunt thie appesi wan prose cated solely 
fer deley ond requests that statutery damages be imposed. Se are 
of the opinien that the recerd justifies thie and the judgment 
° €s therefore afrimed with statutory damages aguinst defendant of 
ten per cent, or §12¥.70. 


ARVIRMED YLT STATUTORY DAvsgze. 


OVERS ¥. Gas ROG Ratehe ti, Jee SOncur. 





a ‘age e 











i tawoo abit ad Yoind otimehan toh ak shaw tatog vine ear f 
Yo abet Leakosaut ous  bochmet ae onuoslt # exedete 9 
ote “W wok on Astokout edat ton nao Sruwo ORME 

ets yon? um hax agents be bod be pateues. sat. % » 

LAW voted byéco% 10 uMokqoOXH To Lhkd wet ab D ¢ 
de et a 0 we tata wel mele 


LSE POT gs 











mS diame 









: a een bese a078 one Seen nase tea. pining 
| u | wren at ¥ Devos ed eagowsd CLAS Meads tad apuoupes boa. / 
Ki sxemmput ol dan ehdr eon rbtawt, Denres ele twat antntnn © 


to taahasted tenkaye aoparnt Vietwtade addy. seman ‘ 





27B « BVL3S 






CAA SRM CoUaTY Coun 
GF COOm. CuvRTY, 


»PpE T Pr qa 
pda: es, aes 6a ti 
UR, TUAPICR MATUALLY BELIVERRD WHE ORTNTOR oY TRE COUNT, 


Plaintiff breagkt avit te recover 9000 aarnedt nouey 
paid a8 @ dapeeit te defemisctia, reel outate orocere, en aonouwt 
of the purchase prige of cerlaia wou. ectaie, oad aoom trial hed 
a werdiet for KO, wom whieh Julymet wae enteral, fre whch 
defemiantea apptal. 

ie there suet be another triak we ehall refer only 
wriefly te the ovidence, 

; Dereniactea represented the cvaere of vertain orveerty 
im Wileago. Bre, Sayward, one of te oomare, Lived im Sew York 
City, sud the other gener, & tire, Saugheis, Lived in Vranee. Gm 
ey abont August WW, 1620, plaintigy eomemesd eouetintions with 
defentante for the purshaee of the sremiees ami signed a form af 
eontract weuekiy used by the Chiesge Zeal Lgiaie deard and gave 
defeniants $600 az aranest woney, which wae to be forfeited if 
the purchaser fallea to porfersn the contenet procpilg em hie part. 





The price was $40,600, whick wae “sabjewk to the conera’ aspveval.”* 
Defendants eomunieated with ihe owners, bat agpavently there oe 
eooe Slewneau in obtalaing thelr <emeenwt te thde price, Septa ber 
Gth defeniant Kustom suggested forwarding s deed te ihe genera for 
their signatures, Yio form of the deed wae subwiticd io olaintifftts 
atterney avi esocreved. Subsequently defencantie raeeivec the exspent 
ef the ounera ey letter ani ty osbie, om defecdants theraucen sigaad 


the contvact for thes, Later plaintiff's aticrney van lntermed 


it Wares A 
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that the deed bad retuyned and the deal could be olewed, There secu 
te bave been some delay pursuant to the recuaet of plalutiff's ate 
| torney, wade on Bevexbar 20th, for further tige to emwolae the abe 
strect. Gewe suestion was ralwed an to the werchantebtlity of the 
abetrent furniched By Avufendanta, bul aemaramwe wae given that thde 
would be cured, ani Soverbur Vth oluintii? aed Bie atiorney wet dew 
fondant Huston at defewlanta'’ office to wleuw the rele, There waa 
eome ¢lucugsios oa te Inguraced and conte, ami other weitere wren 
whieh the partioe alilwately agreed, Soma dicfie ity arose with 
reference te am affidavit as to mochundas? Mies. Plaletifi's ate 
torsay oleo anhedt Tor ageuranse by onbhle oy ethervios ae te Bre, 
Ganshois being ative at the ttm: «7 the delivery of the deed, wat 
deferdertia eaid thay could met, in cueh a whert fine, obiala the 
negqessary data to eatiefy plaintiffts abjectiona, There sews te 
hwve been a tontctive aprecewnt that the ourchase mesey ond dred 
would be placed In eserew unit] these requcets could be met. Plaine 
° $427 %e attiernay theravpom dictated an eeerew agreoment, whten ie 
part reed se Follows 

tm suit ased Stpuntus as'etnon senvtgtes of'auls peepee ne 

éeregution of their dowd to Loule Sohiwberg If there are ne fadce 

ments aguingt then or mochanies'! liens agaimet the property, then 


muah meney in te be held by the unéeraivned, Yoshercer & Coupony, 
until sugh objectiiems are ranoved, “ 


Detendents refueed to eign thie on the ground that 14 
wee meoninglees, «hich shiection was chvicusly goed. Thereapen 
elsintiff's attorney desiared the desl off, he foliewimg day de- 
femient Bustos teleshened to pluintiff's atiormey and effered te 
precesd with the deal, using the Ghinage Title and Trust Gompeny ae 
enerew agent, oni thie oronceal war confirwd by «2 Lenher, Wut these 
offers were declined by plaintiff's aticorney omi desert eae made for 
the vetura ef the earnest weney. 

Pialutite’s ecunsel argues thal there wae ne gontract 
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for the resgen that 1t wae aligned in the first inetoawe by the 
plaintiff’ erly, “ni therefore wan merely an offer by bing This 
may We txue, but it was on offer made aubject to the epprevel af 
the owners, Yo iah wae wubeaqaotly obieladd, ari when the contract 
van excanted by thely ily aiteerised agente, vrdeh defendants 
wero, the offer ripene tute « sont. 

The gage Was vory close upon the Teetea, Ye bore the 
imprcosion that if plaintiff amt bie attorney bad oarneetiy «i shed 
to sonsemate the dual, it would heya been olewed. 

titer the o iamolanees 14 wae necessary thet ine 
gury showka Be semuweioly dowtraciad, Among ethuie imetvactions, 
the ven) gaye on Qehelf of ploietif? masber i, widen de ap follows 

“the seark iasicusts the juty thet tie agtion brought by 
the plalutif? lier im every cage ine one person hee reeeived 


aunty under wach cirocumptiancen that im eauity aed geod cemecience 
he ot wot to retain said womey, ont if the Jury firt that the 


deter renin in equity md geod conscience Pood | net retmia the 
py wade uy the wluintig?, them veur verdiat ahaid be for 
the plaintiff, 


Tide wom merely an inwitetion to the Jary te aneroles 
@ kind ef wighetone Juatige, suggerting that ae pieiesds? got 
not hing foe tie woney Li shewad Be returned to him Fesariiesse of 
whethur or act his gun aotiens preveriad the snie. 24 was Laghly 
Siloasated 40 Bivlesd Wm Jury on the Tundaiestal wuestion we 
te whe was veugenelble for ine faliure of the transaehion. The 
giving ef this imeivuetion wae grojucioiad arrer. 

Complaint ia made a! the refucal ay the seurt ie give 
inetecetien sunber @ ab defexndante’ request, wikie woe in substance 
that the aghnerledquent af the deed from Sew, Hayward amd Ere. 
Juuchoia senstituted prbag fegie proof that they were Living 
gt the time of the agknewledment wna thet 1 would be preauced 
a8 & matter ef law, ta the sheence of wreo’ ta the centrarvy, that 
they were living wher the deed was tendeyed tu olaimiiff and tbat 
the burden ef prowing the contrary rested upon slainmtift, 6 te 
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“@oneeded that this faetrustien correctly etatom the Law, GO Ae 
Ba Be Ge Ve B@ecay, 180 133. %, Ih would howe been eroper to 
give thin inetruction, ®bi4e i> ia true thet indie »srequmet ion 
614 not wake 44 iewrcpexr for slaietiff’s attorney to donewt dufie 
mite proof om that wubjeet, yot the jury should be Infoxeed ao 
%o the lew a@ aa tg be able te pose upon the attitude awl good 
faith of pioletir?'s atterney in meting thin dexwé as pine gum 
ver the respons aleve iniiuatet the Judgoent ie ro 
veresd awd the ease to remanded, | 
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JOSUPH HMAIBGAN, 
Apo lla . : 
VEAL PROM SUPENION counT oF 
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MR, JUGYIGR MeQURRia OALIVERTD fe OPINION OF THE COUNT. 


PinintifyY brought quit alieging peraunal injuries 
infiieted by defendant tm negligantiy driving bie «witemwbile and 
in violation ef @ city ordinance, ami upon trial had a verdiet and 
jutguent for $2,000, Defendant appeals, 

The accident heppomed af the eerner of lialetad, a 
nerth and aouth atreet, and Yillew, on cant wei weet atrwet, dn 
Chicago, Pisaintiff£, coiling to bie plises of bDuainese in the morn. 
ing, approached a south-bound Halated wtreet car to board it, and 
wae tiruck hy un amtemobiie owned asd operated by defendant, 

With due regard io the variant stories of the riinesses 
te the eecurrence, the jury oroeperly could believe that plaintiff | 
Walked frm hie home, whieh was weat of Nuleted etreet, to the 
northwest corner of Halsted avi “iliew, Nie there steed on the 
widewals waiting for a seuthebomd etrect car. Aa Lt sooroached 
it ease to a stop and giaintiff steseei of f the sidewalk ami inte 
the street, walking tewarde the eiveet car. When he wae about on- 
posite the center ef the street car defewiant's auicuwebile ease 
frou behind it, rumaing olose te it, Pisintitf attempted te avoid 
being etruck by the automobile bul did not eunoeed. 

, Defendant's neglisent dxiving quuned the agcidext. 
ie attecpt te pase the street car ehich wae atapped fer the gure 
pone of taxing om paswengera was a vicelation of the ordinsnce ef 
the Uity of Ohieage making it waleawfui for « person fyiving a 
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ote wd WHR hogdeve Gov cioditr wae sooree ont wns of MquBiea ORK 
te Rowoctixe oft te getesicty # aaw eteganeesg me ankiat %o 900g | 
& wetting mawaey & xO% Seriwndin th yadiiae ceo ked be yal ooty ne 





vehioele “upon the streets ef the ity of Ohicage upon evertaking 
any street car which Le wtayped for the puryese of Adeeharging or 
taking om & PARROOgerY oF paueongera te porcdt or caaze aohd vebiele 
te poor ox aprroneh within ten (16) feet ef sald sar aa leng as 
the aaid car is so stopped or rewslns standing for the purpese of 
discharging or taking on o paavenger or passengers.” (Seetion 

MO4 a, Article §, Ghagter LASIi1, Ghieage Cede, 1911.) 

Defeniant's theory wae that ne wan drlving abend of 
the atreet car and that glaini lf’ ereoned ever from the engi sf ae 
of the etreet. There was gurfielont evidenve to digeredit thia 
theery with the fury, The goemwluscter ef the steect ony guid: “The 
wutespbile wae behind me in the wirest car track and wae coudng 
behind use when we atopped, and when we stepped the machine eyidded 
aroun the corner of the ear ani went right along en the ri gttehand 
wide of the gar. When 1 gow hin be wan comdag pretty faet.* 

She dasages awarded are not execerive, There wae tone 
timony ihat pluintiff’s head was fractured, the tongue tern, the 
left ieg injured ond twe ef bie vibe fractured. He was in the 
hospital for three weeks reeuiv'ing treatment, gevecislly with ref- 
erence to the injured head, Mo did mei return to work for seme 
ten wecke after the accident, wid testified Geaat be wtihl ouffored 
paine in hie head, Sefendant introduemd ne teatieeny of any phy 
@iclam tending to question the extent of plaintiff's injurios, 

the verdiet is nei eentrary tc the weight ef the ovie 
dence ner are the damages exeaneive. Bo ether points are presented 
iu the brief, and the fucgesrt Le affirmed, a 


Dever, ©. ¢,, ami Matehett, J,, conmr, 
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BS, TUSTIGR MeaURMLY DELIVERED (he OPINION oF YEA counT, 


Pinintiff drought eudt olaining $395 damages because 
of the fatiure of defendant te fulflll « eontrnet wrereby plealati ff 
purchased from defendant three gros Velvet vosketea, Defendant 
Genied that it made any contraei with plaintiff ae sileged. Toon 
trial by the court there wae « findiag against plaintiff ant « 
Sadguect on the finding, free whieh 1% eppeais, 

The evidenss tented te shew that a sales agent fer 
defendant on Cetober 93, 1010, ende « written mcnerandum proposing 
&o e@11 to plaintiff? «a mumber of Yolivet basketa which conteimed the 
werda, “Grier aacented ty and delivery promised in two weeks, sub 
Joot to prise,” hia wae signed by the agente: Ce bold that the 
trial eourt cerrectly construed thie te weom that the sale wee 
subject to the aprreval wmd asceptance of ihe price by the ageat's 
principsi, the defendunt here. Sefendant tock no setion in the 
mattex indicating any acceptance or appveval either by ahipoing 
the geods or comeunieating im any way with plaintiff. After the 
expiration ef tke two weeks plaintiff brought mait for bresek of 
the slleged centract, 

Shere the price wae eubject te aneeptance af the vender, 
whe takea no affiruntive aetion thereon, is there «a binding contract 
between the parties? 
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Pileinticvf's couneo’ deca not make the point in hie 
wrief claiming a contract betenon the paytios, but presecta only 
the question of dasagen. “¢ knew ef me eaee where under cueh 
eirqunutances the cere allewor af thea party ta whem the propoeal 
ie wade has been construed ae an neceptane., Gush a paper is 
merely an offer and dees not become bimiing until it ie aeaepted 
im some definite way by the party ic whose apevernl 1¢ Lo made 
subjest. Yougeg v. Slates, 147 Lil. Ape. 442; 
Ge. ve Seigagt, 146 TRI. Apr. 714. 

& oontragt ef aule te be euteoroibia must be definite 





ae te angunt, prica, tere of payment ant tige of delivery. Welz 
We Belig, W4 111. Ago. 176. Defendant "s failure definitaly te 
aPPreve and accept the contract here it merely an unenforoivie 
order, There war tharefore ne céntragt weem whieh plaintiff 
gould ageert a breach ant ceneaquent dawages. 

the judgment ef the Bamivipel oourt in right and 
ie affirmed. 

APET AMES, 


bever, '. J., aml Eatehett, J,, concur, 
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Phaintifft, beringing sult for conproncation for pernan 
ai injuries saused by the wpliislen between on autonevile in which 
he wae riding ani « setew truck gonel andl operated by defoniunt, 
had a verdiet aml fudgaont for 01,76, Defendant sppooles. 

Thare ic mo wobetuntiel coafliat bn tee evidenges The 
Jory properly could find thet the acsident. haeowned July , 1929, 
@m South Ashland aveose, & etreqt susning nevth aod eatin, in 
Chiseage, Great eur tracke are in tube street. the ageident 
happened ateut 3:50 e*elock im the afternqoen, ot a poiet avout 
balf way between the Galeago wiver ond Feantyeoneomd simeet, 
Plaintist wee @ gueet im un autecetlie driven by Petar Sagrneekd, 
wiley wae gting south om Adland avers between the weet eireat 
ear track aed the weuterly cor, at shout fifteen wiles an hour; 
the metey truck of defendant eelgied about theres ant oneal? 
tons, wae lewled, ani going morth on the east aide of the siveet 
at shout fifteen slices an beur, Aa thay aporoaghed sagh other the 
truek af defeniant wae geddeniy turned ta the Lett direstiy sercas 
the path of the south bod touring car. Sermetkh tried to ohep 
hie cay ont termed 44 towarta the west curb, but was atruck by 
the seter truck and puched ont the sidewalk, There ware some 
ether velicles on ibe nerth bwind tracks ahead ef the motor truck, 
apd apgarentiy ite auddan tam ts the weet inte the path ef the 
eeuth bound car was far the mpursece of puecing thie nerth bound 
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traffic, There wos no evidence that defendant's driver guve 

any Warning or other ladication that he Antesied te tam oudienty 
to the weet. tho sore wee cude go unempratotly that neither 
plaintif? sow Sammeck’ would hove any reagonahle grounds fox 
antieipating it. Om the ether hari, defendant's irivew ghenid 
bave known thei the ewiden taming ef Kin tewek towuadie the 

wat was beund to gauge 2 coliieiom between It ant “urneck ita cam. 

tinmadey there clxroumetwwee the Jury wae Juatifled im 
eomeluding that the gaueo of the agoident «ne the moglicem’ operne 
tien of Ube ear ag alieget ic the declaration, while the plaintiff 
wae free from any naghigenee contryleuting to the seclisant. 

Tt do agoeried that the dasagee womrdad by the Jury 
ore exeeusive, Plaimliff eastained severe bruleee on bie Rew oud 
shoulders, Tho violense of the eoliloion was ack ay te render 
hide uncenecious, He wus confined to bed Sor tee weeky with severe 
paine in bie head and was wader tie core of a paytlolem Tor ape 
proviestely abx aiutie, There was evidence that for ahanst twp 
yours after the ageldent be suffered with recurring severn heade 
aches; the ghywictlen teetified that these were qaueed by some ine 
jury te the brain qsuging besorrhagee, Ye find ne resaonavie 
gvound fer holding that the verdict te tee lange, 

ABP ED, 


Dever, &. J, aml Yahabett, J., dome 
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WA, JOCTIGR BeSUHALY BRLIVEARD THE OPINION OF THE Gout, 


Plaistig? brought eult, alleging thet defendants 
agread te deliver to plaintify « Gayses witomolile in considera. 
thon of $200 gagh ond an old autensbile in trade; that plaintiff 
paid ihe gash ond delivernd the «14 aviomobile, but defendant ree 
fused te deliver the wow auticwehbile; that wlaintase Won ontiitiod 
$e recover the $200 paid und the vulue of the/auteuhile, onid te 
be $1,560, On trial by the court fudguent was entered againat deo 
fordaut for 9065, from which it appesis, 

this court heretofore, upen wetion, haw stricken the 
BLL: of axooniions fram the regord; tele Leaves before thie court 
enly the elatutery reqam, snd enly two of the apelmemente of 
error ere rel¢vant. Musber 5 le that the triak sourt erred im 
rendering Judguernt eontrary te the law, ond wamber 5, that the 
tril court erred in vresdering Jadgvent contrary to the Law and 
the weight of the evidence in thie case, 

the bill ef exeentions huving been etricuen, thie court 
Gan cuneider only those asvigusents of erroxy touching the etatutory 
Feeord. B0lgore Monotyeing Go. vr. fbx » M9 Thin Apie 39, 

The tive ageigneuente of error tamed upon ihe etatutary 
Fecerd are not afgued in the tries of apneliants they muct therefore 
be eoneidered waived, 
4, 
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Where the resort! contains no bil) of exmeyptions and it 
ie not shown that there is error epen the reeari, the Judgment will 
be affirmed. Haluves v. Beli, 180 114, 805. 

for the resnona above iniisated the judymot is afe 
Tiwwed. 
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Bh, FUBITLGS MEQURELY BMLIVARED THE GRERIGH OF THE GCAIMT, 


Gael Yeracn recovered & Axignwnt agehawt Joseph 
Kealesfewskt for $301,977, Thersafter gaeralehmont was begun agai net 
@, Kysyeewexd sud the Ginger Sewing Ueehine Cosmony aed the mime 
Wes returned as having been gurved on beth, Beeyeewekd aypenrod, 
anevered, sni wee disehurget, Comiitéioms] Jaton was ontored 
ageinet the Singer Sewing Sachinw Company om geire foglog wan 
iegued and returned ae served ani the cemditicnwal Judonent was 
made fingi, Sore than thirty dave thereafter this coapany ontersd 
ite apesavance ant code euolication te eet aside the jadpmant and 
te dievharge the garnivker on the ground that 4% had never been 
served with mimeaue and that (1 owl Maclejewsks wething, Thie 
application was treated by the court oe & petitiog iv the e«ture 
of «a biLL im aypity se erovided im Section 92 af the Menteoipal 
Court act, and Person “ee given leave to file en snewer awd eoonter 
affidavits. Upon consideration the court eet selde the orier 
waking Judosent fleal ami dlacharged the gaxralenee. 

The reqagd i¢ aeaowhat esonfusing at to the append. 
Agpaxontiy there ware teo orders sllewing “a appeal cf thiwe ease. * 
ae egeeal &9 from a final focuses order ar decree of the trial 
ovurt, 6 knew of no creper practice of apevaling *a owoee,* 

IS wae presented te the equrt tut the service ef 
the garnishes sussgne was ordered by slainiiff's atiorney te be 
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sade open Y. Eexysewnkd as agent of the Singer Sewing Yoghine 
eased ami the return was accordingly made, 11 appeare, howe 
ever, ‘hat tiie san wae not the agent ef the companys He haw a 
ator of hie ow at 1000 Gest both atrent in Ghieago, where he 
garvigs on the bualnews of ¢e) ling phowegreapbs and vewing woe inm 
Chen he solis a sewing cachine he gete a oewdoewion. The Buager 
Sewing Waghine Company has nwo imteraet in bie plage ef bosineant, 
3t wae wot shown thet there wer any contractual releticans betwen 
the ceupany ant Breysewexd, he company io a foreign corporation 
and hes an sgemt at 1619 Yost Jaekoun tbowlevard in Guleago, Lt wae 
@ioe shown that bLhera were upwarde of Pitty wtoree in Chiwage 
loseed ani conducted as individual enterprigea by eersons whe aeld 
avving magiines on & ooomiesion basis whe were pot exapleyee af the 
Singer Sewing Meahine Conpany. 

The statute in regard’ te serviug, chapter Llu, sege 
tion &, provides thet if the president eames be Toned dn the 
eounty in whier mitt fe brown, «a copy of prowess may be Left: vith 
“any clerk, secretary, sipetrintentiest, general agent, eaakiear, 
prineipal, divecter, enginecy, coutiwtor, station agent ar any 
other agent of acid exapany* found in the county, 

Xt has been bell in comatruing this elutute that "an 
agent 12 a person employed by another to wet for hin,* and that 
rey such, eae ices be one aatuatin eyqelated by the sets 

on and rrsrasenting the corporation in aaxe Mine ef oom 
puitetion or conttrve ten on conttary vo the intent ee of ihe 

Bary we ranhion Gus, 374 Eli. 152, 

& Jie Silas HOG TAL, Ape OGY Ge Bs 
He Ds G@> Ye Egher, 249 143. 372. Et haw alee boon held that the 
return of the Dalliff is not eomciesive of the feet that the sergen 
eeorved was the agent of ihe defantamt ami that the sere selialtation 
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buginess in this gtate, Boon v. Tepem & caedfin fy. Gp., S80 Thi. 
SYS. 

Cueees like Chua ¥. Howth vmeehomn Saeieme Cie» 
Ss Thh, 1, are not centrery te the malings shows referred te. 

The petition to veaute the Judgment and te relene the 
garuiohee wae adirews@) to the equltable digeretion of the triad 
oeurt, The facta orenented fully fuetifind tte arders, and thay 
are affirmed, 
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MR, FUCTIGR MAATNELY DELAVERED THe OPIMIGH OF THK Count. 


Piaintit?, bringing suit for exupensation fer perncral 
injuries allegui te beve been cauped by the neqgiigence ef éefondant 
Fospecting ene of ite eiderslke, bad a werdiet fer 95,500, and 
from the judgment thereon defendant appemla, — 

fhe only pointe eresental ay groumie fer reverest 
oz the alleged contritmiory negligence of glaiwiix? aed the 
Siained exeuesivencas of thw vardie. 

Plaintiff received ber injuries Trem stepping inte 
wo Mole at the stuthenet corner of Glark and Adoue etrente in 
Chieage, At that eorner the euter edge of ihe wiiewalk is en 
@& @arve sexi the sidewalk ia abowh on mw loved with the eireet 
pevencot. the bole wae abowl ¢hres qt oneertalf feet long, about 
wight or mine inches wide, aml about three or four tnchea deepy it 
Was on the curve, moet of Lt om the Clerk wtrast «ide; it bad bom 
these for some time oricr te the avcident, and there wee evidence 
that eihexy people had tripped over It. There is a great deal of 
traffie at thiu corner both on the @ivevt awl cid@rales, On the 
mofning of the dey of the aocidawt 14 hed rained Neerily ang the 
dugregaicnn in etrecta snd sidewslke were {illed wlth water. THis 
hole was filied with muddy woter whieh tended ta ceneoml Li, 
Fiaimtiif’ hed newer paseed ever thie sidewalk before inde day avd 
hed me kneriedge of the exietenca of the hole, She wae walzing 
weet on Adems street oni as ehe apereaghed the corner, Looked te 
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eee whieh way the traffic wae golag, and av i} wae open tram east 
te weet aie continued to walk west. Ghe gisnced downwenl tet on 
acoount of the waddy water is the hole saw nothing to ¢Latimasdob 
ite depth froa other paddles tn the street. An box right fect ema 
down 14 wont waddenty tute the hole, theowing hex with he riwit 
fact doubled ander her, 

St how bon many tines deoided that the law iomouee 
no Guty ween ihe pedestrian wan using & publig wireet te actiaiu 
pute magligenes an thea part of the Clty, that while he aunt use 
Peogoushie cere for his owe eafoiy, bY bow @ wagtd to eooume that 
the Oity bus exerdived ertimuwy cars to Bea the wicante in on 
oriinurily safe semiliten for pureonme usiag such a degree a! cure, 
aot thet mach padewtirion do net abeoiutely bound eonntantly to fie 
hia eyes on the eidewslie te eeardh for pooibie ole, Youye 
¥. Gity, 208 121. 19%; Shey ve 143 TL. 380; Devine v. 
Sieg, 172 111, som, B. 

The question whether the plaintiff was in the exercise 
of due ware at the tine of the secident eas sroperly eubmitied to 
the fury, oni we are wonble to say thet under the olrouetonees as 
abeve velated, the facorabie veriiot for pletatift wae ugatast 
the weight of the evidence, 

PMaioiter wieooed inte the bole ina migh « samner as to 
streteh the tendons mepverting the areh of ber rhaht foot. At 
the tiwe of the aevident ohe wae tuentyenine yourn eld and orior 
thercto bad been in good huvalth, with mo trouble fren her feet 
or ankles, ant wie ip tie bebhi of walking eo erent 4eek and gona 
ing fwequentiy., Ge has act been “abies to danse since tim socident 
ond osromt walk eitheut palm; af tives & shery palm eirikee her 
gudideniy and she hee te mugport hernehf to avoid falling, Fer 
euveral faye after the aecident abe wore a boot airap bandage ant 
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later a woven web bandage reashing to the knee gap; ahe has aleo 
been compelied te buy #epecial shoes, Sefore the nacident ake wae 
eupleyed ag o clerk ani slwe comucted a businese in the evening 
ef selling men's shirts and seoktivce by ealling ut the bores of 
her Guates@rs, Since the sagcident she hag met been able te oarry 
en this business, which has occasioned a lose to her of about #500 
mo year, It is aurnestiy argued thai the werdiet le no leres ae to 
indicate that the Jusy wea infiuensed by poseian ant grajudioe. 
it may be that sitting «e jurors we would mot huwe awarded a6 
large an amount, bul we gannot say that f% ia oc momensive ae te 
vitiate the wermilet., An injury to the foot whtek seraanontiy 
impairs ite usa ie net a Light defery; it ie a serious handicap 
to one's officieney awi enfjaywent, “e du mot feel that the amount 
amerled in wo large that we should be Justified ia attempting te 
ehange it. 
Tre judpmert ta affirmed, 
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BR, JUGTIOR Me WARLY DELIVERED THE QPINION OF TRE GOORT. 


by thie sppeal defendant seeks the rewersal of « 
judauent fer $2,500 woon verdict in an aetion for dmanges for ale 
leged malicious prosreution of plaintiff, ond aeasult and battery 
eommiited on Kim by defendant. 

the declaration iu certain counte aliegud that defend+ 
ant had maliciously and without reasonable ani probable ¢gaase 
charged plaintiff with exbessiesent of thrwe dellare; that his 
arrest had been oaueed ond that he was twprisened and kept in 
gaii for six houre, was subsequently tried and found met guilty. 
In other counts if was aiieged that the defendant themgh ite 
agente aseaulted and bent the plaintiff to hie injury. Upen 
trial the court instructed tha fury te find the defendant not 
guilty upon the sasesult conte and denied the setien te instruct 
the Jery te find defendant not guilty om the malicious srosecution 
eounte, which were subitts4 to the jury vith a werdict faverable 
to plaintire, 

Defendant eontendé that th: ccurt sheuld heve inotructed 
for defendant ac to the malicious prosecution counts, ami plaintiff 
astigns cress orrora upon the actien of the court in instructing 
for defendant an to the assault counts, Ye hold that both there 
pointe are well taken; that the sourt should have instrested the 
yexvy to find the defendant net guilty as te the malicious grossccue 
tion counts, ond should heave subaitied the towuen made by the 
aseeult ceunts te be determined by the Jury. 
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The record shown that defemlant operates os nuxber of 
eigar etores and thet in dune, 1915, plaintiff was amployed by it 
as @ clerk in ite cigar etore at Medieen and Clark stireete in 
Chicago, Am euploye named Parasok wae in charge of this store. 
Towards the latter part uf Oetober, 1914, Paraeek sow the pladme 
tiff ring up & sale on the cash regieter for a lees waeunt than 
the aghusl waount of the gale. Ne couwmnionted thie to Wr. 
Peiger, vice-president and aunager of defendant's basiness In 
Chicage; thereupon, through what is emlled defendant's service 
departnent, a wateh was kept on plaintiff te aseertain whether or 
met he wae ringing up the ¢aah regieter for o11 the ealen made by 
him and fer the proper aacunta., one of tha cap leyes in this dew 
partwent, DeLangy, saw eextain salem by plaintiff, whe 214 net 
register them, and the ragisater tage did not show thes, A repert 
ef thie wae made te Pelger., the following aight sleintiff ves 
qbaerved aguin to omit to ring up sertein sales made by bin, and 
the regisater tape does vet shew these gales, A repert of this 
ineident waa cslac made to Welger, Om that evening plaintiff wae 
extered te co inte the basenent ef the store, whery he was cone 
fronted by Ke. Yeiger and a Br, Neuman and charged with exbecuicen 
nent. Houssen was at that time aupleyed by defendant and wae ax 
pecting shortly te sueceed Ur, Poeiger as Chicage manager, He ae 
there at the request of Feiger te savist bie in the matter, Flatim 
tiff testified that Hausen kuouked hie head agaimat an iron poet, 
injuring bin, ani the testimeny ef a shysician tende te mupport 
the presence ef injury, Feiger and Hamman both deuy that there 
Was any agesult um! other witnesses testify thay eow no evidence 
ef ony inguries, | 

At thio interview piaintiff signet a confesvion of exe 
bezclevent, ami claina he was ecoread Late signing it by threats 
and the ageault, Gibsequentiy Feiger seneulted an attorney. auch 
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wmitting the regerts ef the persons why hud made purchawen of 
plaintiff, with their oteatements that he had not registered 
the sane, and also the regiatear tapes showing that eueh sales 
bad net been registered, Whe cenfesvien aloo wae oubadtited, 
and upon counsel's advice Veiger swore out the warrant upon 
whieh plaintiff was arrested, 

The evidence shows that plaintiff claims he was 
genfined te his bed for a few days ihoreattor, and that while 
there the officer cause to serve the warromt, wat plhaimtdir? ine 
forued nim that he would eserrender himself when he vam able te 
leave the house; that a few days thereafter he wont te the 
police station ond surrentered hinself,and saya that he wae 
ieoked wo in jall for several hears until he eould obtain bail. 
Gubsequently there wae a trial on the mibesslomont charge and 
plaintif?’ was di soharged. 

in the very regent ousa of hed) ve Pabteregn, 202 
tli, 3895, the eetablished ruie is again ammeunsed that an aa 
tion for malicious prosecution ia net favered in the law. Piain 
tiff wast shee clearly by the prepomierance of the ovideonce that 
there was peliher probable mer rearonable ground fer the pronase 
gution of the eriminal euit and that 44 was inetituied ealiclouely. 
Both want of yprebuble eaues and maliee must somour, hon ¥. 
Lawrenge, 260 I11, Bl; Angele v. Baul, 35 1i1., 106; Betizpy v. 
Catholic Preug Goo, 394 111., WO; Farrig v. deenimere, 219 111, 
age. 842, 





Plaintiff here not oaly failed to prove the oentitions 
negesaery to maintain his s¢tion, but it was olearly preven that 
defendant udied uoon reasonable grounmie ani with probable cause. 
Bething could be more reasonably conclusive te neve defentant te 
ereaneute plaintiff’ than pesitive stiatesents of lite agente, whe 
Yeperteé the pilfering ef plaintiff, and the rewords ef the tape 
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yegister eonfireing theae renorts. It would seem hardly t© require 
 epgument that if an employer gould mot inetitute eximinel proaeade 
ings vpen such evidence without laying himself open te a audit for 
damages for malicious prosecution, employers would be deterret 
from attempting te have a wrongioery wuniehed in the courte, ale 
though cenvinced br almost conclusive ovidedes that « eriee had 
been committed. 

Hot only did plainti?f fail te prove any malice on the 
part of defendant in inetituiing the eriminal agiion, bat the evle 
dence is in agreqeent fhat there exicted mo meiicious wotive. The 
prosecution was inetituted by Folger. Ve temtivied that he had 
known plaintiff abeut five er six senthe before ond that he hed mo 
{11 wih) or hatred ageinet him; that he started the oroseeqution 
believing Suttenberg guilty of tha offense, onc trat he wae not 
actuated by any dielike for pleiniiff, Platntiff himeel? test ivied 
that ix. Feiger was “nice te hin. *** VFelgor and 1 were not en 
the out,*«* Petver had pethine against wm that I know of; he treated 
me oll right,* 

Xt ig also shown thet Peiger 4i4 not eat until he had 
eongulted with counsel, and leid before him all the fect and eire 
euestances in his poweresion, Glen v. Lewrence, 280 Ill. S81; 
Sisker v. Hotenmian, $2 t1i., 107. 

Yer these reasons the uotion of defendant to inatguct 
the jury io find the defeniant net guilty woon the malicious prome. 
eution counte eheuld have been allowed and such inetraution given, 
The refusal ef the court in this reapect was reversible error. 

the reagens moving the trial sourt te cive the seraeaptory 
izeatruction upon the counts alleging aunault are mot clearly oresented 
Peiger ami Hawsen, oweleyes of defenitant, inierviewed plaintiff in the 


basenent of the store te accuse hin ef euberzling and tf pouslbia te 


ovtain a confession, Flaintiry Saya Hemaven agsgulted hin, 
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Although there io « ocneldernivle omount of evidence tenting te 
negative thie claim, it waa net for the trial court to weigh the 
@vidence in this reepest, bul te subadt the tewxue of faet to 
the jury, In instructing the jury to find defendant net guilty 
upon the counte charging saeealt, the court was im error, 

Sor the reasons above Lndicated the Judgment is ree 
versed, und for the errorva of the ceurt ag imilcated the eauae ia 
remanded, 

RAVER AND RBBANDAD, 


Dever, ¥e Tas aad Natanett, Jes CU AGA. 
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MR. JUSTICS MeSURELY DSLIVERND THE OPINION OF THR COURT. 


Thie is an undefended appeal by defeninant from a Judgment 
against him for $90 in an action of trover. 

Defendant purchased from plaintiff a surgical instrument 
under an express worrenty, paying $45 on seceunt; the belance of 
890 to be paid in thirty days, or the instrument returned; sube 
sequently defendant was of the opinion that the warranty had failed 
and asked for the return of his $45. Plaintiff refused and started 
suit for the balance of $90, but upon trial the iseues were found 
for the defendant. “Gubsequently thie action of trever was comnenced, 
io ” Phaintate failed te prove that defendant refused to deliver 
the proverty. The only evidence touching thie point was an alleged 
telephone conversation, the substance of whieh is not clear, Apparente 
ly defendant was ready to return the instrument whenever plaintiff 
returned the #45 which had been paid on aceount. in order te rescind 
the contract of sasie and to hecome entitled te possession of the 
inatrunent plaintiff wee bound te pay or tender te defendent the money 
whieh hed been paid upon the same. MoGuire v. Bradley, 114 Ill. App. 
59; Bent v. Jones, 172 Ill. Apy. 62. 

The record does not justify the judgment against the 
defendant, and it is reversed and the cause remanded. 


REVERSED AND RAMANDED. 


Dever, P. Je, and Matchett, J., coneur. 
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MR. JUSTICE MONURELY OVLGYiaks YAR GPIULON OF THE COURT. 


Praintss? Brough) audi te resever damages to ner 
persons] property alieged to have been couged by the negiigence 
ef defendant, her landiord, and upon trial by jury had * verdiat 
fer $628; from the judgment thereon, defendant appenia. 

The principal defense atverted ie that the def endoent 
wae not the owaer of nor interested in the pramises in caestion 
at the time of the ooourrence cnusing the dernges. The jury properly 
@0uid Find that pleintiff wos a lessee of tha aportment under a 
lease beginning in 1916, A renewal lense in writing was made on 
Bareb &, 1934, fer a term commencing May 1, 1915, and expiring 
‘April 30, 1929. ‘This jesse «an signed by plaintiff er lessees and 
by the fina of Tbold & Reynalds av lensors., The Ibold of this 
firm wae the defendant, and it «as with him that plaintiff bad 
firat negotiated for a leuse of the premisee. In Bay or June, 
1914, defendunt, Tbeld, employed same decoraters to work in this 
eparteent. ishing to peint behind the radiators in the «partment, 
and finding that they could not without removing them, the 
decorators sailed upon the janitor and he and they uncoupled the 
vediitere from the supply ateam pipe. Thie janiter worked for 
Theld & Reynolds and hie wages were paid by checks signed by 
Reynelds and alee by defendant. The janitor left the wrench with 
the decorators who promised to connect the radisters when they 
were through painting. They evidently forget te de this. In 
September plaintiff left her flat early in the merning and did 
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net return until late in the evening. In the meantime the Janitor 
turned on the steam and when plaintiff returned she found her 
rooms “leaking water every plese; ateam and water oll over." Ghe 
complained to the janitor, who then connected the radiators. 
Plaintiff? testified in detail av to the condition ef her furniture 
and epparel ecsused by the atonm. 

thile defendent made the statement repeatedly im hie 
tevtimany thet he did net own the property «t this time ond wea 
not interested in it until 1915, the fury was not bound to socept 
this «ae the fact. There was waffictent evidenae, samo of which 
we have referred to, to Justify the conclusion that defendant waa 
the lesser and interested in the premises and thet At was his 
aervante und employes whage negligent comduct coused the danage 
to plaintiff's geode. 

Piaintiff waa not quilty of sontributery negligence. 

The evidenes does not support the essertion af aefeniant that the 
‘Padiators were disconnected under orders from plaintiff. 

fhe provision ef the lense thet the tenant would keep 
the premises in goed repoeir, dees not exempt the Lendilerd from 
Liability for demages amused by his negligence. Apron v. Juheeppe, 
@13 Tl. App. 688. 

Plaintiff was competent to testify as te the damages, 
eapecialiy ta the articles of clethine, and the demegese to the 
furniture were proven by an experienced uphalsterer. 

Oefentant gaye that the scurt instructed the jury in 
substances that defendant must prove his defenses by the preponderanes 
of the «evidence, This io not fuetified by the record. Inetructions 
were oral and the jury wes plininivy told that the plaintiff wos beund 
te prove every material fact vy the prependernnoe of the evidence, 
If defendant's counsel thought there was any ambiquity in other 
parte of the inetruetion touching thie point, he should have 
obsected thereto sn that it might be scorrested if necessary. The 
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record shows taat defendant's counsel wae onlled upon for 
sugsgesticne ov ww the instructions, and certain suggections were 
made wich wors Ceilewed by tae court, Defendant's counsel was 
tien cuked 47 tnere were ony other objections or suggestiona as 
te the instructions end counses replied "Theat ie «il." 

Geteniant hose haa a iedir trial and ne reasen hae been 
made t6 appemr why the verdict of the jury ahewld be dictarbed. 
The judgment is therefore affirmed. 

AVFISHEN. 


Dever, Fo ce, and BHatehett, J.,. concur. 
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YELIOW Cab COMPANY, 
& Corporation 
Appellee, 


The ploiwtis? in the trial court, who is anpel lant 
hore, sued the defentant agpallee in an agtion en the oane for 
personal injuries, Yhe declaration in several counts alleged 
that on Fotvruury 3, 1719, the plaintiff ia the exeroiee of due 
gare Wan orousing (gten sverue when, thrvagh the negligence of 
defendant, plaintiff was @atvuck and injured by « onb driven by the 
eervant of defendant, At the conolugion af plainti?t's evidence 
the court, on ation of defendant, dixveeted a verdict in detente 
ant‘'s faver, and Juigeont was entered againet plaintiff en the 
verdict sq rendered. 

the errur sasignet ami argued iw the direction of 
thim verdict, It da conceded that there wae evidence tending to 
show that defeniant was negligent, but 4 Lu the contention of 





mepelles that there wae no evideuce tenmiing fe shew dus care on 
the yart of plaintiff, awi that in the abuence of such evidense 
it wae proper that the ourt should direet a verdiet, 

The ruies ef lew agylicabvle are well settled in thie 
Sate. Contributery negligmes by » person whe has been indured 
ie not a mutter of defense, On the ountrary, due care ie « 
newensary element of a cause of action, and the burden of proof 
is on the pisintiff te shaw due care on hie part, 
Boweden, 63 11), 384; ys. » kate, 140 12s : 325. | 
The tule whieh fe te be acolied in determtuing whothur the evidens « 
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should ve gubsitted to a fury ia ele well settled, If there is 
amy evidenee from which, shanding alome, the fury can reasonebly 
find that oll moterial aversente of the declaration are proved, 
the cause should be mibmitted to the Jury. ams Meseily & 
Libby Ve Sook, 822 111., 715; KoGyenes 
Til, 404; Belly v. Ubicawo Uity Ky. Gor, B43 This, G40; Hee 
Seme v. Chigmey City ly. Ug., WG T1L., Bie 

the avidence meat favorable te piaintit? wast be 
taken ae trug. 

the motion of defendant fur an inetructed verdiet 





Yelses & quaetion of lew, ami in eoneldering the once 44 in the 
duty of the court to alopt the atate of faete in the roeord 
most favyerable te the plaintiff, It only romming, therefore, te 
apply these rules of lew te the avidence in thie record. 

The evidence tends to shew that tre seoident in 
question occurred Pabruary 3, 191°, st the intersection of 
Leavitt etreet an4 Ogden aveme in the sity of Chicage, at 
@bout $1530 p. m3; that leevitt street rune north and south and 
Ogden avenue northeast and southvest; that the etxrecte at this 
intergestion were paved ami well Lighted; that there wee o LAtile 
fain and the ttrects were daxp and wiippexy; that plisint ifs wae 
retaming home frou & ledge meeting and was wslking north on 
the east erosswelk of Leavitt street; thatdefemiani's sah vas 
being driven in a southvosteorly direction on the right side of 
Ogden syarue and im the ear tragk; that the etreets were prace 
tically clear of traffie, and thet there vos me noises er onfusion 
in the street. 

The evicence elev tende ty ehe« that the eab whieh 
etrvss end injured plaintiff wae renning at a speed of forty 
miles an hour; that it gave ne warning of ites approach and 4id 
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mot curry any Iighie., ode sootion of the street wae well, built 
up and the rate of speed waa clearly wilorfal, leintiff was 
returning from a lodge wmecting with some friends, with whem he 
Wes conversing ae he appreaghed Ogden avemme. He saya: *Ae 

t come up to thie ercasing and detersined whether or net the way 
was clear, I Llecked arsund aid di4 mot eee anything oouing from 
either divection avi I started acreas, 1 was following the elie 
walk ercesing." res Pisus, “ho gar the aceident, testifies: 
*{t was a yellow cab, and this man was coming across the atreot 
on Ogden ami Leevitt;: thay 411 eame im, ont thie exh wae coming 
avful foet, He Aidn's/elen wp when he got to the siréet cag 
tracke; he just kapt going right on, and 1% wont right over the 
street cae tracks. It dint ring the bell, ani it went right 
over thé line ami thie men here. He was coming weet, oni hit 
hie snd ke feli, ani thon the cab went om, skidded a Little bit 
Beeauae it wae Kind of rainy that nicht, about from here ever to 
the door, ond then they couse Dock and pleked him we." With rete 
erence te the conduct of plaintiff she eaye: "He was walking 
like anghody, I guwes,and he ket right on walking wp te the 
time he get struck, and be didn't eteop or he didn't harry and 
ge fueter,” Amother witnens aaye: "My ayer were on him sid 
the time, axt he kept going on right straight uerth all the tine, 
ami he was walking 211 tha tins, walking pretty slew, He was a 
Siew man for walking, I ewan tell you thut, axi he kept walking 
the sane rate, ond he didm't change hie speed at any tlue, Ne 
didn't start to walk faster before the car bit him. He Looked 
around; he didn't walk any faster, and he didalt stop, He 
stepped a wimute at the south track before he cot on the north 
track. I think he let another sinchine ge Wy; he spent & long 
times, and I can't think just what went by these, bet I think 

he ist a maghine ge by; I think he spent a leng time there; when 
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he apent o ieng time statding oth], be was right on the curb of 
Leavitt and Ogden; that 4a, the south eure of Ogden, Ue atood 
there 2 few minutes or sc, ani he let some mitawmbile go by. *** 
After he let the truek go by ho started on walking, and before 
he got on the track the truck wae on the other aide of Tayler 
etrect. Tayler otrect orowsqs Ogden avenue not very cuch merth 
ef there. Yhie truck he lot ge by had exooeed Taylor etreet bao 
fore he started to walk agrone the whveet, eo that there wasa't 
anything that 1 motieed ebutructing sie view as he walaed out 
amto the etrcet, walking slowly aud Pros thet time cight om up 
until he woe strugk, bu didn't ckhenge bie rate ef spend at any 
tine, * 

Zt he the Gontention af defeniant that under the 
eirqumetanges ond conditions diselesed 14 «ust be hel that 
plaintiff either neglicontly falied te legk, or, if looking, 

* weglivently faliel to see the apprenching cab, and it de argued 
that if he het #6 looked he wuld undoubtedly hewe aoon 1% in 
time te aveid the injury. 

ALL the conditions and elrwunsiances must be tekon 
inte goasideration, He waa aot beam to Lock st one partiouwlar 
plage ail the time. Ne apparently did net know that the eab 
would agoreagh at the time it (id omd from the place from wheaes 
it cme, This wes an interseetion where, in the axorcige of due 
sare, it was neeeosary for the plaintiif te have rogerd fer the 
eeveral Aireotsens from which vehieles might eporesgh. “We think 
tha speed at which the sutauwbile spereashei the exvesing wae 
net only material on the quaction of deteruining whether o¢ net 
the defendant wus gulity of negligence, bat that 1+ waa alec a 
meterial matter to consider in comneetion with the dutearninaation 
of whether plaintiff was ie the exerciue of due eare. The avle 
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denee tends to show that plaintix? carefully locked before. attangte 
ing te crows the street, ond that he Looked immediately before he 
was struck by the gab. 

We think «11 the cirowmatances » the time ef night, 
the condition of the etrects and the weather, the bright Lighte 
at the crosaing, the fallure of the oab oliher to oarry Lighte or 
give other warming of ite apprmach, the teorvifia rate of apeod 
at whieh 1% oeved « 211 tent te woke 11 & quesiion Sor the Jury 
whether plaintiff «as in the exercioe of duc care, Whether our 
ooneluaion would be the aonc Af the question were vefore us an an 
isoue of fuet to ke detcraiaed, ie an entively @ifferent matter, 
but we hold the oase shold have been submitted toe the Jury. 

For these reasons the Judgamt to reversed and the 
Caiet renanded, 

REVERECD AND AAMANGED, 


Dever, ?. J,, snd Keofurely, J,, concur. 
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Thies in «a case in whieh the plaintiff in error, ehe 
Was glainiis’ belew, filed a deslaratidon ia whieh eke aileged 
that defendant waa a ¢urgoon; that she employed him to sperate 
on hay for a reward to be paid; that it beowne defendani’e auty 
to wen ears, O11 and diligence, bat that ho wae enareless, nage 
Aigent and “aveiliful in that be pereitted a pisee ef gaune, 
wound wl watted, 14 inches long amd 7 inches wide, io be and roe 
main duside the bedy ef gisintiif and wewed up the wounds with the 
@euse rovaining thereia, on? thai 14 so reweined Pros the date of 
the operation Hay ), Mid, wetil Secender 3, 1915, te her desage 
ani injury. 

the defentant flied a yiee of "Rot guilty;* the 
Conse Sas subsitiwd te « Jury, which returned a verdlet far dew 
fendant. Botion by plaintar? fer a new trial wae over-rulet and 
gudgnent entered againet plaintiff om the verdict, 

Ye principal error secigned and argued in thia court 
iso that the court gave to the jury on inctrustion, Yo. 3, whiah 
was ae foliers: 

"Aeapeoting the iewue of the supposed magligence of the 
Giosry aare and sautiea, aud by entiary once and caution ihe 
saitious and prudent physicien and surgeon would have used” 
under like circumstances, The defendant wae not a warrantor 
Gr insurer ef cure to the plaintafy.* 

Piaintif? in errvr urgew that defendant under the 


Cireusstances was obligated to wee sore than eréinary care end 
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emition; that he waa « speelaliat, The plaintiff's deeloration, 
however, is not fraued on the thoory that defendant contracted 
te use the gare of a speciaiia:, Tut had it been eo framed, and 
if there were also facto in evidense tanding to euppert much an 
allegation, the dagree of care required would not be different. 
in @uch @ ease the degree of skill ant ware required would be 
that "“orlinarlly possessed by physicians whe @evote apeeial ate 
tention and study to such organ or disense,” hh, O. be 337, 

The declaration here dees not set wp a epecinl cone 
tract, and the general rule in sues « eame io that *in the abacnee 
of a epecial contrast otherwies providing, « physician agi surgeon 
soeeee tepitedly eymtragtia that he posseenes that reasinable dee 
gree of learning and kill ordinarily peseeused wy ethars of his 
profession, ani that he will use reasonable ond erdivuary care and 
Giligense.«*** Mograw v. Sarr, 198 Pac. S70e872, Berri) wv. 
Sahorne, 04 Atl. 763; Chomwoion vy. Eleth, 07 Pac, S4het4d. tn 
Utley v. Burne, 70 Tl1., 164, the court eaias 

Whatever aay be the character of an injury a surgeon 
is ealled upon to treat, he ie only hela te ouploy « reasons 
able amount of gare and skill « te exeredoe anig tht dagrese 


of ekill which is ordinarily poseeesed by wetbere of the oro« 
feanion,* 





And in Betey BHR Ve Love, 40 This BOD » the Seepatenne 
Court eriticiesed an instruction to the effoet that sore than 





ordinary eare and eki1l was required in such ease, sayings 
*Thia states the responsibility of a shyeician tee 
strongly, se it requires the highemt degree of sare and 
skill, Whereas oniy reasonable care and akill are meguseary.* 
tm Mekes v. Allon, 04 Til. Ayy., 147, this court 
Stated the rule te be: 
"34 ie the duty of phyeicians and surgeons tc ares, we 
weasoneble ani ordinary oare, GAL) and diligenee in the srace 


tice of their profession, fs this extent they are Lllable and 
ne further,” 


Again in Geodman v. Biviay, 155 111, App. 361, this 
epurt said; 
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%, physician te omky held tv the exerclae of omtinary 
skill, and in an action fexr malpractice, the buxden of prot 
is upon the plaintiff to show the want of ordinary #ki11 and 

i ¢ ond te show that the injury slleged remulted from « 
failure te exercise thean requisites, 

And in Elacer v. Higsoldoa, 2 11de Appr 404, the dow 
fendants asked the oourt to inetenct the jury, 

“That if they believe the deYendants weed ordinary akiil 

amd eure in the treatment of plaintiff's hand, ard sade « oio« 
take in judgment, then the defendante are not Liable fer the 
reeult ef wach aietake wader the Law,* 

Thie instruction was refused as tendered, ond the 
eourt medifiead it by aiding a stotewent toe the affnet thet the 
defentant shoulda regard the well settled rules of moiieal 
Seienes, the court held that “the inwtruction properly ebated 
the law without the modifieation.® «leo Bruger v. Beveuchey 


149 524, Ape. 446; Qader W. Doneven, 5 111. M4, 








at ie alee urged taat the inetruction fe erroneous in 
that it uses the term *ordinary* core dustend of “reneonable® care. 


The cameg bold thet these phrases are oquivalent. fended) 
Ve Brown, 74 113., 23%, the court im diseuseing this queetion said: 





‘There ie no substantial objection t¢ the inetroetion given 


for appalled. The worse ‘ordinaty’ and ‘reamemnble' used in dee 
Sy the nuture ef the gore ari ekil) expected of o pherdedan 
ar ee in hie 2 Mee hrneee have been interchangenbly weed. 
a dee 535, Perhape the word ‘ordinary! 
Lndiee @ wore olen a. the cénmen mind the degree of 
eare and akill whdoh he (4 @ wergleian) iv bound te exercise 
ia hie professional engagenents,* 


Im Bs BOs Be We Hye Um, ¥. alt, 176 111., Sé—Ki, 


the Suprews Court sald; "“"Oue care,’ toxrdinary care,’ and ‘reason. 


able care’ are convertible terma,* To the seme effeet are Ly o> 
Bo Be SOe, Ys Bobble, 149 fll. OP GeRGs; 
Seety,. 198 124., 391; Siteneds wv. idbby, 149 11). Anne, BRileBod; 

| » Walker, 128 S, ¥, 900106; Homlay ve Ft. 


Dedad in A Ps C2, WOT He V, WOS9GE4; Tharme 3 Gs He He tee 
ieumg, #4 5. F, PO5906, Also in vel. 4, Words and Prranen, 
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page 149, 1% fa eaids 
*thesgonablie anil ordinary ease,’ whieh im Law have the sme 
meaning, io the eare whieh weanninele wma yrudeat en use under 
Like cirounstanees. “ 
Pluinairf in ervey aloo oriticlaes the inatruction 
beomage, she says, 1t does not require the exeretes of tbe sare 
of cautious and prudent surgeons in the wawe locality, %4 think 
thiw critigiow is wilihout morit, Ag defemiant in error pointe 
out, the inetruction ia Limited te the gueation of care only, snd 
the degree of cure remuized is the oame whether the operation be in 
a large city or a euell one. True, SKILL smy Yury with (iff orent 
Leeaiiiiaes and 4ifferent wovertuntiies for leaming, tat the ine 
etraetion Gig teli the jury teat the defemiant wae bound ty emere 
vlew thet degree of care aad goutlon which an onlinarily eaatious 
and prudent yphysictan aid surgeon weald beve used iy Jiko ci renee 
stanges, wi these Like Givewestanse@ included all the fuste, 
anor high were thuea « that the gueraticon in question wae perforned 
iu & Kowpital Located la the eity of Chicage by a surgeon practicing 
hie profession da that city. Jeligeus v. Hoy, 1 111. app. 4-462, 
is relied on, mut doce mot, we tnink, sustain the contention of 
Plaintiz’ in ayror, 


ihe judgment ie af firmed, 
Ae ZIRMED. 


Dever, By ae * ané VeSuswly, ony AREAL De 
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_ the plaintit? below, whe te appellee here, Tiled its 
statement of olaim in whieh 4 ellaged that the defendant waa in 
debted in the mos of 2175.40 for storage, work and Laber onl supe 
plies furnished by plaintiff te defendant, se per an itenized atatoe 
ment mitached thervete. in the alternative the game ascunt was 
GlaigeA av an megeunt siated, The dafenmlant Tiled an affidavit of 
werita, denying the tadebtednesa and Claiming an of fmet to the 
amount ef $600, in thatohe had taken her autocebile te plaimtirt'ts 
garage and hed given plaintiff, wpecific inetructiona that 14 sheuld 
net poralt anyone to take the wary out of the gurage or use Lt ove 
eept upon the peraenal agolication ef the defendant or uson her 
written order; bet that in dieregard of aueh ine trustions the 
plaintif’ bad permitted the our te be ao taken without her Bnawle 
@i;e aii concent, vheresy it wan greatly damaged aul whe wae ebilged 
$2 pay out a large amount of money for the purpose of repairing it. 
Te thie claic of offeet plaintiff filed an affidavit of merits, de 
naying the material facte averred therein. Tho court heard the evie 
denee and found the issues against the defeniant and in favar of 
plaintiff and sssessed dasages in the oun of $107,606, for hich oum 
jsigment wae entored, . 

The stotevent of cleim im thie cane set up epecifie 
items which it alleged were due, Sut these itions were not proved 
by any competent evidence. Un the contrary the court, over the 


| ebjeetion of defendant, permitted copies of eartain oricinad bilis, 











as del Has saat nd oi. da sik a ae sid 
ren tn a 





woh gethtee to diveblt tn eo So21S nasil em te dete . 
etve edd Brand Syame ety Poslpaasicinisrsssondsmangl: 
to Ror «2 how Jamhaetonh welt Henkege eowemd woe Kew Dew geek 
fue sdodats 02 (OUARAEG Mo sue sch HR Regeh Roraoenn hus Wkdmbal@ | =. 
shen deme saw omy i 

Hitinege qe Hat ww wbey nb stake "yn tevenente ont 
berove ¢o Ouer wet? maa dot sents pian boanstil 4h eid abil 
wit tee ,hiee ee yserdane wit a) showubive, inedeguon we we 
soittd Sao dahoe vite to taboos sanetionns qinshae ted ba dyemontad ts 





which a witness eald had been mailed to defendant, to be reasivad 
in evidence, although there wae no notice te defendant to produce 
the originelsa. Moreever, it clearly appeared frau the evidence that 
the defendant had at no tine sequienoead in the oorrectuess of the 
piliv sa wailed to har from tine to time; but, on the contrary, 
ejected and refused to poy thes. Agide, therefore, Tren the ine 
competent evidence received, thare is no teetimeny teniin: te show 
the augunt, if anything, “tieh wae actuslly due to the plnintify, 
amd the fudgaent emet be reveresd and the cuise reaended, 

REVERGD ARO KEPANUED, 


Dever, *. 7,, amd Reoturely, 7., sonia, 
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in thie «age the defouiante in errar reacverad a 
sadgennt for $1,000 onteged wpon tne weriict af a Jury. Fialbne 
tiffs’ asenied atatemant of claim alleged that on June 5, 1914, 
plaintiffs were in the businses of baying and seliing Junk of 
various kinds; that they comtueted their buelness at OhLahenwa 
‘Gity, Ckichosa; that defeudagtes at the eane time were in the Re] 
business at that sity under the sexe of Highset Price iron & Ketel 
Company; thet om that date deferndasta rerrenente’ to siatatiffea 
that they, defendanta, hed wurehaeed « carlondt of junk whieh waa 
on the railbray tracks; thai in erder to seoure thie ear ef Junk 
&% would be neceaeary to pay & Graft Fer 31,000; thet if pleiatiffe 
would ofvases this aun defendants weuld say the drefi ant doliver 
the darleed of junk to plaintiffs at the market price; that olaine 
tigfe thereupon advanced the $1,000, but baat defendants 14 net 
@eliver the Junk om refused to return the $1,090 adwanced. ‘The 
affidavit of merite denied the alinged reprecentationn,and stated 
the fete te be that the 92,000 wes given in paseen’t fer serap 
metal vhieh dafoncente #02 te plaiatiffa abewt that tine. 

The @ryreré aasigne: aad argied question the rulings 


of the court om tee syidense ond urge alleged Lapropor recmurke of 
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the jury. 

The vontroversy botwoen theed partien Lavolwes a clean 
eut dacwe of fast an to whether the $1,000,whieh 41 in uot dlanuted 
plaintiffe paid to defondanta, wan given in pajsent of Junk age 
tually delivered or for junk ehich wan represent te be upen the 
eure, but which was never in fact delivered, The evidence fer the 
Plaintiffe wae given by depositions, and ne motions was wade by 
defendantea prier to the hearing te gupornse these or any part 
thereeft; therefore,in oo far as the <rrere asaigned omi argued 
are baged upon objections made te the introduction of evidenss, 
either on the groin that 1% wee sesondary io fie mature, or that 
4¢ steted only the coneiusinns of the witnesses, the sontentionsa of 
the plaintiffs in errer canst be aurtaiued. Cooke v. Grune, 37 Til. 
167; Teber ve Greg, 24 This Apo eich Fa, ted tle tend te tlt 
T. Shdyom, 109 122. 627; Ly Ge Me Be ve Zoudes, 192 TLL, 47. 

Snide sintement ef the Law Aiwpoues ( of a12 the eontentions of plain- 
tiffs in error with the exeegtion of theae hereinafter noted. 

Plelutitfs in errer eontend that the court erred in 
niadttion. over their chjeotion thet the suqe was Leeaterial and 
irrelevant, testinony of eae 4, &, Welle, aweistamt cashier of 
the Yarmera Hationsl Bank of Okinhows Clty, Gklanoma, Yelle tee 
tified that he was aequainted with the oredits of the wank and 
with ite d@epositere during the year 1916. He wae then asked te 
tell whether er sot the Eighest Price rom 4 Hetal Co. or Albers, 
Gan or Hathan Plecefieldé had on agsount ot bis bank during thet 
year in the month of dune. Upon objection being made, attiarncy 
for plaintiffs promised thet he would eormment ft up aed aber the 
@ouzri that the evidence waa material and relevant, wherevpen the 








ekjection was over-ruled and the witneon replied thai they 4i4 nets 
Piaintifie im errexe etntend thet thie evidenee mentifestly preved 
nothing pertinost te the isesuee ami that ite only chject end ite 
only effact wae tc prejudices the jury agaiuat plaintiffs in errer, 
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They also ur¢@ that the evidence wau never conmected uy ae promdleed. 

Theyre war evidence tendiin, to show that Wlaintiffs in 
error gave a aheock for $100 te the order of defendants in error, 
whieh chesk was dated May 31, 1938, drawn on the Famwere Satlonal 
Bank, and that thie check wae never in famt paid, Une of the dae 
fendarmte alse atetec in bie testiveny in substance that he somared 
frou thda bank « ouwhier's check for $1000 Le payment of the chook 
in controversy, ad hat ahis heute waa dayoelted by the defaniante 
end aged by thee in the ecures ef thely tusdneee, There was alee 
@vidense tending to show that this wae wot trues, ond that one of 
the defendants weal the sashier's shock for $1,000 to purchase o 
draft on the Sechanie'’s & Metal Batiensl Bank of Sew York, payable 
to himeelf, We think, theveforu,At became eo proper satiter fer ine 
Quiry whether defenjonts in fact had nu encount with the Parwere 
Kationsl Bank at that tine, 

Plaintiffs in errer ales icsink that the court erred 
in poredt bing Gatien SleeafialA te De interraguied as to hia teee 
tiwony on a former trial of o alt breugnt by plaintiffs againet 
éefendante en the $106 cheek hereinbefors mentioned. Se wan asked 
whether be was present at that trial before Judge “ase, ta whien 
he replied, “Yee,* the following then sucuwrred: 

WE, MOARTS: At that time 414 % weak you this question: 
Qe Sexe ay ume of the persone dolug business andar the 
mage of the Highest Fries Trea & Hetal Company, sad did you 
anwwar met 

BR, GHRABURHE; I object te that. 

PHS COURT: Objection over-ruled. 
«UR, SHERBURES: = exeaytion, 
Ase I don't raneuter, 
Se OSida't f during thet trial shew you this sheak for one 
theusaal doliars? fe Dia goa? 
&. Bidn't I shee you this -heek et that tina? 
‘deo iT SoG" Saow, 2 wilh take your word for Lis 
Gy And didme't f show you your nase on the back of 14? 
i» i will answer that the aaue as before, 

UR. SAERBUANE: I ebjest to thie whole Line af qumetions, 
4f the court gleage, a3 highly faprager. 

THe COURT’ Objection everruiled, 

nesyt dom. 

MR, HORST: What ic that? Ay I don't know, 

& Didn't I ask you 4f you ware exployad by the Highest frice 
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Irom & Metal Coxmpany? 
Ui, HERBIG; Game ObJeotion as bafore. 


de gould amewes that, 

Qe Amd didn't you gay at thai time that pou were einply o 
paamberns there? A <2 ¢iald aot anewer that. 

UE, SRBHADE; I object to thie as beasterial, what ke 


BR, MORRIS: <I will make 14 material, (To witness). Oidnu't 
I ask you at that tine what your intevest wae in the Nighest 
Prise irom & Metal Company, ard didn't ywe say you were siapiy 
an aaployey 

Bh, SHERBURNE: again i object, 

THA GANT) Overruled. 

| Savept low. 

ik, BOBRES; Amd didn't 1 eek you whethar er wot you took 
thie money on the cheek, ant didn't yeu any ‘yao? 

MA, SHEARURI: Tae same objeetion, if the court plese. 

THE UGQUATs Owerraled, 


WAe BORA RB: Yes ay mov 
de When wae that gilt commenced’? 
Re That wae om trial before Sxige Nunes in Jane, 1929, 
&. I gould pet tell you what I aald twee yeare age. 
@ Didn’ I ask you whether you took that money, ond didn you 
say they owed you 2 thouese) dollare und that you teak the money 
en the cheek amd Loft? ds T Gem’ think I wed thet, 
& Fou dou't thiuk you anid thatt aA, I sould wet auy for 
eertain, tut 1 doubt it, 
Se Tou deoust 1t7 fe TBs 
Wk, SRERBURRSS That ie mot groper erose-oxsrination and 1 





euweyt Loms . 
MB, MORATO, DSA you do bwainess in Okishawa Cliy under any 
ether mame than the Sighest Yriee Iron & Metal Gonpanyt 
SR, SOGECHNRy Ubjected te ae iaproper eroatetxacination snd 


ao wholly lewateriai, 
THA SOUST2 Ghjeetion overruled. 
Muge@otion, 


S'aon't just reumiber the mane, dt war either the Grest Wester 

or the Hortineatern, something of that nature. * 

| Thoreupen, over the objection of dafondunt, a witness 
was ¢flled@ whe testified that he was present at the trial before 
Judge Nao, and that Nethan Phicmfield there testified that he, 
Sathon, wae not a seuber of the Highest Price Retal Coxceny of 
Gkalhemm City in May, 1918; thet he head no eonnection with thet 
eompuny; that he was aupleysd by if as « boukkeepar at « galery 
of $26 ao weak; that he, Nathan, had reasived $1,000 on the check 


in contreverpy, amd that when asked what he dic With the soney 
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Wathen replied that they owed him $1,060 and "2 teok the money aml 
Left," | 

It ig @lomentary that « witmess way be Japeaehed by 
proof of prior ineonsiastent etaienente made about waterial matters 
(Graig ¥. Trethex, 252 112. 228) wei thet « wltinese any not be dime 
peached an sueh statements aadw about dumatarial oatters. 

We think that questions ae to the relation whisk wite 
nese gustelned te the defaudant copertinersiip of tha time of the 
transnetion out of weich the wuit arose, and ae te whether he had 
reoslved the preosesds ef the 91,000 shegk in controversy, ami vhat 
dlepesition the wltinese sade of those procesde, were all meterial 
under the Lasnes, 

Plaintiffs io error aleo inelat that the court erred in 
Peuarka wade during the eouryas of the argmsonte, In Hie talk to 
the jury the attorney for the plainbitt » BOoOrding to the record, 
sad ds 
emplayen; win Seetitiod teak Bathen Basentieha weve thas he was 
not a yarteay in that business, and that le true, Thera ia ao 
evidence in thie ease ae te what the Firet vane wae, but the 
Beeond ABE eh er ewem 

The Courts You wefery to the malt in whier he testified he 


My. Morxia: Yee, when he testified befere Judge Nase and 
gaid he was mot a partner there,” 


The Feeerd shows that {4 wae eaffirsatively proved that 
Hathan Bloomfield had so testified and that he 414 mot speci&doally 
deny it; but however that say be, thie regerd falle te shew that 
any ebjvetion was made at the time tc thie stiateuent of the court 
ger section wade te exelude it fron the Jury ner instruction asked 
that it should be disregarded, We think if deferdiantes rayarded 
this etetecent made by the sourt ae prejudicial, they stwuld have 
at that time sade eauwe sert ef abjention to it, Yet heaving done ae, 
they ore pre@iuded fron urging it ae error here, 

We have gone ever this evidence oarefully ond think 
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that the verdiiet of the jury represented gubstential justice. 
Thie having been done, the Judgaent do aff Lemed, 
ABY Tse, 


Dever, >. J., and Noturely, J., conour, 
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a, My, BLORORAR, 
Appellee, | 
APP AL VAM MOBIC RAL COURT 


OF CHICAS, 


Vs 
CARL J, AVPELL, | 
Appellant : 
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GA, JSURTICE MATCHETY DSLIVERND TH! OPT RIOU OF THE CouRT, 


The plaintiff in this enee sued and resovered Jud osent 
on trial before the court eliheut « Jury, The clain wae for coal 
furnished by the pleimtiff te Wary 8, Pewell, aleo known ae Mary 
S. Appell, on various dates from Oeeanber 20, 1919, ta Vebruary 
a7, 1990, Ti ie net disputed that the oval wae in fact delivered, 
ama that ite value was $58,460, whiich was the amount of the Judgment; 
but the defense is that the coal ean furnished at the racucat 7 
Kary %. Appell and not at the request of defendant; that ake wan not 
defeuiant's agent, and that (while he was «t ome time married to her) 
on December 10, 1010, prior to the delivery «f any of the iteus sued 
for, Jefemtant obtained « deeree in the Cirgudt Court of Cook County 
anruliing hie marriage with her, 

in an amalogeua cave, bees ¥. Sluteiy, Ho. 27041, in 
am opindem filed April 3, 1952, mot yet reported, we held that « 
plaintiff might net reeever, There the plaintiff mused the divorced 
hugbandt aml father for medical services rendered te a miner child 
whese quatedy had been given to the s»iher, We held that the father 
Wan net liable ia the abeenes ef an express promine, or fagtea and 
clirewestanees from which such prosive might be ivplied; that « 
plaintiff eould net recover unier the *Samily ‘xpense Statute* where 
there wei no fadlly in feet, [t is not neesusary te reseat here 
what wae there said, : 
the judgment 1s reversed and judguent of nil capi et 
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BR, JOSTICH MAnCENT? nEL IAM THE GPIRLOW OF VHX Cea, 


Thin fe a gawe where the plaintary brought ak sation om 
the ease for pergonal injurios, asi on trial befere the jury obe 
taines a verdict in bie faver for the suw of 94,0"), on whiah the 
gourt entered fudgsout, from whkeh tha defundant agpoals, 

The de¢qluration erigivealiy oousleted of several counts, 
but all these counte were olibdewm with the axqepiion of the firet, 
which aliecged that defendant wae in goseession of a cortain wetor 
truck operated and maintained by one of Ite acrvants acting wlitin 
the seops of hie authority; Ghat plaintif’ was pausing along Slaton 
eveme in the elty of Chicago, aed in the exeruige of tua cure, when 
the @efendant'sa aaid truck magligentiy ran inte him, inflicting tae 
Juries for which be sued, The defendant piseded the gonernl i aauie 

ome of the errors asvigned and argued ia that the court 
Yefused to sive certaic insirictions requested by tha defeniant. 
these refocused instructions axe munbera &, 4 ani 7 respectively. By 
the third requesied inutruetion the defendant sseei the seurt to ine 
etruet the jury 

"that ana Insewthak trial and defendant are eee tetitied te m fair 
al trial im this ease. You eheuld net be ewerved fru 
each such @ fair azi og og ee Ssongiderntion of this ease by 
any natural sympathy you have fer the plaintiff’ beceuse he 
was injured, or beeauee of his aypwrent Tinaicial cordiitien as 
gorpered with thet of defendant, even if the same ghould appemr. 
Yeu are net to allow pausion or prejudice te enter inte a de@« 
tersvination ef this euee, but should render your verdict fairiy 


amd impartially, based on the preponderanse ef the evideneer in 
the Light of thee inotructionsa,* 
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Refused inetructian mamber 4 waa ag follows: 

You are further inetrueted that the mere faet etanding 
falene — plaintiff’ was injured by the truex ef deforiant, 
weald not warrant you in rendering a verdict in faver of 
pisiatir?, it wut further aopear that defendant by ite 
axiver failed to exorcise erdinary ¢are tewarde plaintify, 
and that such fallure was the sole eauee of the injuwry te 
piaintiff,* 

Refused instruction muxber 7 was ae followet 


"The court iostructs the Jury that in this esse ne wilfal 
ox wanton neglicence on the part of defendant hus been shown * 


Go far aa inetxsction mimber 4 ie concerned, we think 
it wae slearly not error to refuse it, for the reagen that the 
subjeet matter of 1t wae fully covered by other inetructions given 
in the ¢aee. Refused instruction auabery 3 was also, we think, 

im part covered by other inetruatione, snd wae sles subjeet te the 
ebjection that, ae to severs] propeaitions, there were no feeta in 
evidence on which te base it. 

Ag to vrequented inetruction muster 7, in the original 
decleration there was a gount whieh charged that defendant was 
@uiity of wiifal and wanten negligenes, thie eount wae withdrawn, 
but appellant erntenis that slaintiff wae allowed te argue to the 
jury thet the eondust of defendant was wilful and wanten, ond that 
the fustruction should have teen given in order to prevent ony mia» 
umierstanding in this reepost. The lenguage usad in argument whieh 
it is contended Justified thie requested instruction waa aa follows: 
Hew, gentlesen, ict us analyse the defendant's story in thin cane. 
Ben't you think that that driver was guilty of negligense? Bon't 
you think he was guilty of reckless and wanton misconduct, gentlee 
wen?* In view of o11 the instructions given, wo ds not think the 
Jury could have been wieled by thiu into « belief that the fenve 
wag whethes defondant was guilty of wilful or wanten negligwwe. 


if thet had been the question, contributory negiicence on the part 
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of the plaintiff would howe been wholly immaterial, and the jury 
were repeatedly teld in inetructions given that if platatiffr was 
guilty ef contributory negligenee he could net recover. Under 
all the circumstances, we do net think the failure te give this 
inetruction vas errey, 

wut apo¢liant further contends that an a maiter of 
feet, the plaintiff was, under the evidence, guilty of contrioutery 
meglicenee and failed to prove due care, ané4 therefore could not 
weoover, Soar of tha ancuntradicted faets in evidence wore that 
Rileten averme is a gublie highway running northweat ond scuthonet 
fn the eity of Chicage; that 1: in intermected by Cortland strat, 
another publie highway, which eatemie ast andi weet; that In the 
middle of Sleton avenue were dowhie wizveet car traka, ovur which 
the girect core ran perth aod ecuth; tbat os each side of the 
tracks was 2 sypeee of from 12 to 16 feet im eitth, intended fer 
the use of taame and vehicles, The secicent Im question covurred 
| Peprusey 27, 1920, at adoat eleven steleck o. 

Plaintiff! was « vorknan about 45 yoare of age. Fe was 
evployed by the Rertiveatorn Terra Cetia Cs,., at die pliant lecated 
east of the scone of the aceldent, smd was veturning te hie hone, 
Walking in a weeterly direction on the oath side ef Cortland etre@et. 
Re earsied w baan ef wood sbeut gix feet long ami «ix inaehes equnee 
weighing 46 or RC pounds, Ee preseadad to exreen Sietson avenue, ami 
When neay to the first reil of the east traek wae struck by « heavy 
truck ovned by defendant whieh was being driven in a southerly die 
rection on the sast or lefteband side of Elston avenue in the 
center of the serthbound atrast car track, It is coneeded that ne 
horn was blown er warning given by the 4river ef the aporeaching 
truck. 

The speed at whieh the truck wae beiny (driven; whether 
it earried sufficient Lighta; whether under the circucetances the 
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driver wae negligent im driving on the Left slide of the street; the 
distanee the trusk ren after striking plaintiff and the extent of 
the injuries which plaintirr received; the astions of plaimtif? 
tending to show care ox want of it; were all questions of fast to 
be doiernined from conflicting evidemee, on which, however, the 
jury bas passed and decided in plaintiff's faver, 

Plaintiff sagegests eeveral reepeetse in which he anys 
the evidence indicates acgiigenes on defendant's part, it is said 
that defemlant's driver pretesded af an improper rate of apeed; that 
he failed te give a aigmeal or warning of bie approach; failed te 
waintain preger lighte;: drove on the wreng side of the etreet and 
failed to keep a preper invkewt, The oseurrence witnesses for 
plaintiff were plaintiff, a peliee officer who wae riding on the 
front platfors of a atreet car whieh wag moving in a southerly 
direction betind the truck, ani the motersan of the street car, 

in behalr of the defendant the driver of the truek 
Wee produced, and hie evidence shows that be was Losking backward 
just prior to the accidemt and did net in fact see the plaintiff 
until after he waa struck, Ye have exanimed o11 the evidence and 
deubt whether 1% shows the rate of epeed wae negligent; but there 
is me doubt that the driver turned over to the wren; side of the 
street, and the contention thet thie was justified by reason ef 
frozen piles of svew an the etreet ia not sustained by = prepvonier= 
anae of the evidence. 

Wo think the evidence tends to show that the truek 
¢arried lighte on the front part of it. The failure te carry 
lighte at the rear we think hed nothing whatever te (eo vith the 
aecident. Sut we also think that on the driver's own evidence 
he was clearly negligent in failing to keep a lookeut in front as 
he appreached the crossing, and the jus: wan justified in finting 
that defendant was negligent for that reasen, the only question 





Fousining in the case, therefore, ia whether plaintiff proved that 
he wae fu the exereise of due cure, ox whether, a defendant cone 
tends, he was guilty of eentribstery negligenes. 

Ae fefendant's cesurrence wlinesses did net eee the 
plaintiff until after the aucident, ne direot evidence wan produced 
by defendant on thie point; ond the wotowcon and the polies officer 
@iso teetify that they 444 not sen the pluinii?y watil after the 
aecident ecourred, Yhe question, therefore, of slainnaitf's due 
gars and gconlribctery acgliganes must be deteruine’ free the eit 
Gumetanges *hiak apyeay im the came, ag hereinbefore related, and 
plaintiff's en testicony se to whet esewnred., He says thal he 
garried tha atiak om Sle To?t shoulder: that “hen dived be would 
pat the stice down fexr e little rents; that the stiek we atued 
ferty or fifty sowrde; thei he wallend en the wouth wide of Goritand 
street, going vert; thot view he come wp te 2leten eveoue he sow a 
_ gtreet cer which wae going merth; thet when he saw i¢, 11 wae about 
fifty feet south of Cortiaml strect; that ho watehed there for the 

eur te get ever. In rempcnee tc the question, "Tell ws how it wae 
then?* be replied, “The ear eae costing up: te Zleten, 1 wan came wp 
te Zlaten aremus, go 1 steoved, the car was ¢on0 south ané rume we 
to nerth, an! whan the ear wae ever, then f looked, you koow, south, 
aud I dide't sce nothine om file cay track, smd then I started te 

Walk, sad Just then, when I looked north the truck was cone, * 

"Re Right then, when you looked north, you soar the trwek? a. Yes, 
wit.® Ae *orkher says that 1¢ wae goont 30 er 46 feet weey when 
he sap 24, ant #hat 14 waa running fast sercess Gertland street, 

Apeeliant, suggeste that if plaintiff had leaked he 
Would Rave seen the truck, and that if he 414 not leck he was 

Glearly regiisent,. het rule is net absolute. Im eash ease the 
question ef whether the plaintiff ie guilty ef contribetery neglie 


cenem in sudh @ Gage maet depend upon the particular ecirewietsnces, 
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Bere the facts that plaintiff? wae carrying @ stick af sod, iat 
it wae in the night time, that the trugk moved over to the wrong 
aide of the street and aysreached bin, therefore, from a diireetion 
whieh he weald have «a right to pragume 46 would pot tone, are all, 
we think, matters whieh made the queetion of hide neglicenes one 
for the Jury, and we do not think that umiler mich ¢ireenetances we 
ean interfere with thofr werdict, 

Appellant al@o makes the contention that the dusages 
are @xecssive. Plaintiff teotified that the trugk paused over his 
ahoulder, In view of the weight of the truck, the heavy Load it 
gayrie’d, sand the nature of the injuries which Lada des reodlvnd, 
we ave eatieTled that thie was not the esse, The infurise would 
have been much more serious bad that been true. Nowever, plaine 
tiffs injuries were not Light ones, Me returned to his work, the 
evidence shows, on Avril 18, 20, sané st the same wages he hed 
weeeived prior to the ageident, but he 4id mot de the amso dlases 
of work, He was ciwen Lighter work to @o. He afterwards wont 
baek to his regular work, which waa filling bollers, ‘he physician 
whe first attended him says thet om exacliation he found a dislocs 
tien ef the clavicle at the distal ond, at the shoulder end, @ 
fracture of the seupula at the iewer angle and a brulee of the 
wnecle over the seapukas ‘that the dlalecation of the ciaviele was 
at the shoulder end, right over ihe shoulder; that the 4islosation 
wast forward and outward about thresequurtera of an ineh; thet the 
fracture was across the outer loway end; that it was a ar-culied 
green stick fracture, where the bomee will be partiy broxen ont 
etilik «@ fibre Left at the iower ond, waking ao sert ef hinge of 1t; 
that he set the eroulder; that he «et the clavicle by strapsing it 
down onte the shoulder and then fasiening 14 backward so that it 
would stay in position, and set the scapula in an iemebile perition 
wo it woul remain where it was; that he say plaintiff the firet 
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three weeks about thret times « week and after that, probably for a 
few weeks, twice » week; that he eaw hiw im all he would Judge 
twelve or thivtecen times; that he reduced the diskoontion and wet 
the frneture ané had Seraye taken; that after taring the dreneings 
eff he found there wae & L1itie orepiiatian in the miter angle 

ef the elaviele; that Yhere waa seme atrophy at the maacle ate 
teohmenta et the lower end of the sungula; that tide persisted up 
to the last time the witneas naw himy thet er@plitation ie a frie 
tien scund, that 1t shows probebly thare ie geome roughness Left In 
the Joint, im the articulation, erevebly same omdete off of Lt, 
that there iw o slight upeurd Mudtation of motion besauge of the 
eenditien the jJoimt ie im; that the arm ijteelf works (n the goaket 
aud 2o not injured; that the hindrances ia in ralelng the shoulder, 
net #0 seek the setion of the crv aa it is lw ralaing the shoulder, 
pegaune it is the ouber end of the eleviale, due te the condition 
ec the joint. The physician says teat the atrophy ie probably 
permanent; that 4: may inet for several yoare wid may never be 
eight; that he charged for bis eervises 2155. She terey plotes 
wore recolved in evidence, 

Another medical expert teatifiet fer plaintif? that 
on exatinotion ef the plaintiff? abjectively hea found a eraaking 
meiee when he moved the aheulder blade up and down, nad found 
gene Wanting on the bank and shoulder; that an top of the shoulder 
he fouwl some Limitation of metien in meving the oma backwarde; he 
@aye that the ereaking ie a rubbing of the shoulder blade and 
@allue en the shoulcer blade ageinet the riba, due te a fracture, 
and that he found the suscles of the shoulder wnateds he was aleg 
of the opinion that the condition a¢ to the Limitation ef ootion 
and as to ths creaking noise vee pernenent. «ray plates taken 
were inireduced in evidence, and the defendant introduced sedical 
teetiaeny as to this, 


“patnh i ote ns 0a, 0 os vad sew et 
te fen oot tenghene hash naan ie oy ied. gions 


seh 4 asunder snd mas we omen af oath tat +6 

af hes ant ee. oe weet vitadung wmode FE tele R 
yaa so mo alinead nove ears weeksatvotens wag 

al % oom _ ond a 1 


stabzeege on rion ah at ne oe te ome 30 wobren sit de 

wotsbinse ada of ub pkaavads any Ye Sem auton Mio we | 
esadorn ‘a wiquage ofa tae ewan mat doegig mt. etiatak ott 
Ses een eee. vee eer aa se 





tab tied sla to. aoe eg Sant (amie tod 00 on mata pill 
ori sebuawdond ak OE gives ni gotten Ty wedded fut etom here eae 
ban oneld wshinewie ate te pakisn @ oh yakinoe with text ep fy 
INT a &) ond adn me demdoge shetet wetionsy oat oe mut tiom 
One wise OM phormew nwbtnete weld Te MeLonvin MALY Deemer og face Rew 
Bolte to wok det beck add ot ne modebhnge bel inet wokakea ott te Me 
HeLGI wedady yrtek _ Sanna nar wakes gieblapie wie) Bagh esis 
fauison heute dred taubowteb ens dae yeawobivs et | 








Dr, Knagp, for defeniant testified that he examined the 
plaintiff February 24, 1920, at his home; that he manipulated the 
sheuldery, raised hie arm: wp ond down, amd could discover no crepi+ 
tation oy evidengs of a fracture; that ho adviged tn Aeray, which 
plaintif? agreed to, but on the newt day refuenl toe have it token. 
te, Hmapp says that the olavicle wae normal smd im place; that it 
Was not broken, but that there sight be something wrong =tih the 
eeamiia, the shoulder tiede, “laintiff's eubibit 2 devs mot indie 
gate a fracture, nor do the other slates ao Indicate, | 

in reply to am hypoethetiosl qiestion Dr. Knapp gave an 
(pinion that the injuries susteined were not permanent, On crose 
exanination he atated thet there aight be a slight dlolecation. 

«By. Clark, called by the defendant, testified that he 
head exumined the plates thereughly; that as to the ¢laviele there 
seemed to be = slight elevation of the outer end of it and thet was 
about all; that there way a slight separation there; that it vse 
Onee@izhth to oneequarter of an ioagh separation; that he seuld not 
find any fragture on the plate at the lewer end of the seamla. 
Teatifying aw to exhitit 3 Dr, Glaurk euld, "The line ie acrogs the 
acreclon proceas of the scapula, ani I would hesitate to aay that 
it was so fracture. I ie probably das to the cther process of the 
acapulea, the coraccid procees,* He also says that im bis osinien 
the plate dees not indicate a fracture of the svapula, and in reply 
tc an Kypothetical question said that in his opinion the eond ition 
Was not permanent, 

We are frank te aay that if we were sitting as a Jury 
we would not sllew damage@ in go large an agount a5 the jury in 
this oase assessed; bul we do mot think, under all the cireunstences 


in evidence, that we oom say thet the werdict of the jury was go 
large as to indicate passion or prejudice, The Judoxvert le therefore 
affixyued, ASTI MES. 


Dever, ?.J., and Yoeourely, J., SONG» 
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Plaimtictf in the trisnd court, whe ie apyclliant here, 
filed « atetenent of cleim io whiek he alleged that on Sevexnbor 
1G, 119, he delivered to the devendunt 301 tubs ef butter in 
fivresteglags sondition, to be delivered by the defenimst ta the 
Hiesley Croweery Company of Fort Yorth, Teme; thet defendant 
was inatragted to Kea; the oar fully ced ani gaintain staierd 
wefrigerction; that owing te the negligence of the defentant in 
feiling te properly iva the ear and in failing to furnteh o suit~ 
able gay and in Yailing to tranesort the car with eatety, the 
wutter arrived af fort Yorth in a danaged comlition, to the ine 
jury of the plaintif? in the mm of $096,0%, The defendant flied 
an affidavit of merite, admitting that the butter wan reenived 
for transportation, but alieghag that the quantity ond quality 
of ite condition was unkeewn to the defemtanty he denied that it 
Was in firstedlas: condition, douded that the defendant waa acge 
ligent in any reapect alleged, ei denied that the butter was 
jdacaged in any way. The lesues wore submitiet to a Jury, whieck 
brought in a verdict for the defeniant. Plaintiff's metion for o 
pew iriai was overerules ani padicsent entered en the verdict. 
the plaintiff, ot the cleoe of ali the evidence, meved the sourt 
te inetruct the jury to fini the iswuas fer the plaintif’., Thies 
motion wae denied by the quurt, an’ tide io the principal errer 
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alieged amt aroued here, Appellant says not only that the court 
should bave po inateucted the fury, bul alas that the court 
should have instructed to asaess plaintiff's demges at $4655.40, 
as being plaimtiffte contention that the uncontradicted ewldence 
ehowed that the butter wae dancued to the amount of three conte 
a pound, ‘inagsucn ag the notion did net ask that the dasages 
should be sasgeued, we cannot bold that there wae error in that 
partioqular respect, 

Nor do we think tha court orred in refueing te di« 
fect the verdict for the plalwiary, 

; Piaintir’ in ite statenent of claim did uot seek to 
charge the defendant on an iusurer, tact alieged epeaifie magite 
gene, Thie negligence wan aliegod te be thet defonmiant pad failed 
to keep the car properly iced, The defendant introduced ovidens 
tending te shew that £¢ wae not nogiigent in thiu respont, The 
Plaintit’ alse introduced evldance tending to show that there wag 
a delay in the transpertation, although wueh delay wae oot alleged 
in the statement of claim, aud the ovideme wholly failed te show 
that the butter had been daxuged as @ reoult of any such dolay, 

We think there wae evideme fres whieh the jury might 
eonelade thai the defendant was not seclicent in any rewpact ale 
leged, ani we aleo think theae wes evidence from which the Juxy 
might preperly conclude that thy butter waa net domayed ae ale 
Lagete 

the evidence of experts called by slealatizr, who 
exasined the butter prior to ite shipment, wan to the effect that 
the butter eoured OD, putting 1% in the cises of first grade buttor. 
The teetinony of other experts ealled by pladatil’, whe exesined 
the butter efter it waa delivered at Yort Yerth, ras to the offast 
thet the wutter, in their opinion, upen ite arrival there ant in 
the condition it then waa, should hove been classed oa seeond 





















ea a ee aT ; x — AP 


pea a desi hans on es wetcoay | veel en nee 
“fimo Ad fois gata dat coud ole Be 
GOR COE de wayne ow Vitdetoie ope 
$0! ae em aed 7 pnw ri: amd sack : 
ee er ef F oom siilii 
ee es sik ste aan aa We: ‘i 


bt mse oe ih th tt sn sein 





ayes onde souetts. tot spake mused» a 
bebe bo Loaiwniban sae 9 96 Seumtte | sgt he mad 
te aneetorytk dana oe aboot swe ws ba 








omts 99 tedite® wesone : aliie es at one 
I. epadice dain en Reto wh tem HO bik nk alt 

a deta pair ela tft ae amv dtee cee arene sink wi ; ri 
a ats dpoyanr yee at smeghigeen foer ay Suanemed etl dott ane 
| , eh, Hid hn bn wae. women ew eae peut Meas oe we hee, 4h * 
| iy mie a Ategenanaath ton nam anstuet o Suh tans yeengnen AA 





er {ittutaze Yt Deel die maroon bed — a 
t gels fowtte ole as case Ammen 92 Of Bulag eUeeNd oct 6 LM 
B) steddent ohewy Go7kl tw waste oid mk 22 guldemy 4OR Menews rodent nat 
| Bite ater JT tkate I Bahan eomngus twstto Te wmmadtond eat oat 
| q deere ot ot gow gihrroW éeert de pureviied wan or sorte sovtat edt 
| iJ ae wrens tay ism wah tetiger smedshoe vetnata ak ets oats sas 


CT vba nS st 


hewwne au banente meee wrod Skene sme seta 62 apdszhaoe ot 


— A ee 





grade butter, (ne of plaintiff's ameorte, Gry Dianthard, was tre 
terregaied ami snewervd ae fellowes 

*q Mr, Mlanghard, what io the difference between firet and 

second butter, please air? 

Ap Well, 40 de toe qaality of Lt, 

Steve At? ve How 40 you detemcime the Gifferumie, io there any test you 

we 
a a | —— ie mo tewt 1 give 4t, ££ just tazte it for wy 
. ku the inioinews. 
Sines” ts at tant thet can be given te butter te sheolutely 
what grade it in, . there not? 

nig ans wir, I think these is, 

Ge Fou “ad mot test tide butter? 

Pa You are “not aumlified to suhke thie test? 


Bo, wir 
+ Tea te not know of pour on poercomd knowledge, deo you, Ur, 
oo a aa to what gonditian thie uéter ras * when at ate 


As Bo, wha 
AS Taig nen eee dt in the eune™ 
there ke algo in the record uneontrwticted teat imeny 
te the effect that the seers of butter dependie to a large aatent om 
the fndividual whe maken the geore, awl to a great extent wpon the 
warket iu whieh 14 is seoredy; that there is, for inelance, a dit» 
ference between the agore in Now Yors, Chicage, amd the Souths 
We think that wiier all the cireumetonces the jury 
wae juatified in conoluding that the plaintarr hed failed te 
eatebligh that the Watter ae delivered was fireteolase, ani that 
at the time of ite arrival at Port Forth it hed boven secendolegs 
butter by reagon of any moglicence of ¢efemiant, There ia some 
evidenee tending to alow thet the containers in whieh the butter 
wan plaesd wore broken during tronepertation, and that sace demage 
eucurre’ te the butter fer that reamonm; but ft dosa net appear 
fren the evidence which party wae at favlt im that reapeet. 


The judgment is affizued, 
MPPTALO), 


Dever, *. J5, ond Koturely, J,, coucar, 
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Yhio is an appeal by the defendent from «= Judgment for 
$800 entered on the verdict of o jury in en setion on the cane 
ter personel injuries. The Je¢loration wlleged that the plaine 
tif? was waiking on Yebach avenmme im the City of Coiesge, and 
in the exercise of due eare, when ahe was otruck and injured 
by « truck negligently pushed ond managed by defentent’s aere 
vents. ‘the defendant filed a plen af the general feeue, 

the only error onaigned ond argued 4a thet the damages 
awarded are eaceecive, and that the fudgment showld therefore 
be reverved or « remitti tur required. 

The pleintaff is engaged in the practice of medicine. 
The evidence tenda te show thot the accident by whieh she was 
injured occurred about 3 p. me. Bareh 12, 1920, when ohe wos 
wniking upon “sbeash awermue. At that time « hand truek, whieh 
eee about three feet lone and sivhteen or teenty inches wide, 
pushed by two boys, «us, according to the evidenes for plaintiff, 
negligently swerved around we au to strike one of plaintiff's 
lewer limbs. 

Pleintiff says that the blew wee se hard that for a 
woment ehe thought her ieg wat broken; that the pain wae terrific; 
thet she ieoned egednst a billding and stayed theve a Little 
white; that ehe then went inte the building end leseted the boys 
whe were in charge ef the truck on the second floor; that she 


then went te the efties of Dr. Seifert, —t 13 Bichigen boulevard; 
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that she imped as che walked nad wee im pain; thet the Limb wes 
exumineé thers; that there wae » wtelling om it about the size 
ef om hen’ ogg; thet it wae divcolered bieeck «nd bluc, and the 
Limd itweif ene painful and tender; thet she then wat home, leid 
down end olevated the lamb ond ayphied het fomentotdane te 4%; 
thet she kept this up fer showt «» week, amd tering thet tine 
waffered pain; that the sweiifmg (id net euboeitde for ten wenke, 
end the diveclorstden for six weeks, during which time ahe stayed 
ot home. “he auid that the limr pained Ser whonever there wee « 
chenge in the weather "Like rheumatic pains.* 

she saya, 20 de customery betweua vheedeiane, Or. 
Seifert maie no charge for his serviets, ond she sémite that che 
does aGt temember that she cae tnlies to attend anyone ehom ohe 
aid mot ationd by reasen ef the injury. 

Dr. “ehfert teatified thet om Bargh 19, 1920, he 
eemined the pisintiff's radght ianb, and fount « bruised aren 
about the upper third of the shin sene, about twe or thewe inohes 
in diameter, black ond blws, with the ugusk ayeptems of « bruise 
and with the ususel tondernoua, that ister in the some month, he 
eae the plaintiff and then feamd ao swelling and redness with 
extreme tenderness; that sboet serdil the awelling wae redueed 
and Kher Limb was gradually getting better; that there wan some 
induretion of little bles4 vessels, discoleration due ta Littie 
blood vewsels mreting, © little rovchneae over the shin, being 
®& Poughening of periostes) carface where @ Little skin was off; 
that he gaw plaintiff again, smd that the lish wen #t421 tender, 
the blood vessela were vielblo; that the revghnese in his 
opinion might subeide, and it sight mot. 

br. Harriest Alexander testified thet ghe examined 
Pleimtiff's limb the iuy Ecfore. “he teatified that she Teund 
om the tibia, knoen as the ehin tone, «© littie belee the center 


of the tone, & discolerstion uni o depression of the sreat of 
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the dome: that the saree of Givecloration wns pirebably one and 
#® half inches wide and ome imek lomg. Ge waid that ou her 
opinion, What she galia “a eteliate rupture of the bicwd veunwly” 
would probably be permanent, but abe did met think it wae pree 
ereesvive, and that the voughening of the surises of the bene 
woulé b® permanent, but net orogresaive, 

in view of the fuet that this evidencw Faile to tise 
@lese any financial demge remulhting bo the plaintiff from the 
injury received, and fn view of 411 the evidence ap hereiubefore 
eet forth, we are of the seinion ‘hat the comiention of the 
appellant mugt be gugtained, Ye think the nue of 8S50 wil 
coopensate the appalle: for the satual dnjury sustained, and if 
the appellee will, within ten daya, file a recdttitur in the oun 
of 9286, the judyeent wil be affirand, otherwise tt will he 
reversed and recanded. 

AVP GH ROVITTITUR, 
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MA. SUATICS KATONSTT USLITARsh YNR OPIRIGH OF THR CCARAT. 

This is sm appeal by the plaintiff below from « fudgment 
entered an the verdict of « fury. SlLaietiff med an o lence whdeh 
conteined suthority te confeos fudgeont, end urader thet aatherity 
che couecd fudgment te be confensed Cor the menth of Yovertber, 
1925, fer the am of 600 for vent, and EO for atterney’s feos. 

A wmetion to varste the futement uae antered and sepperted7Z an 
affidevit, which appelinst hee fatled te abstract. 

The affidavit stmittes the execution ef tha dseoe upon 
which euit wee breveht end estates that the defendant took 
‘possension of the presiess (cteber 1, 1990, and paid rent for 
that month; thet ome werk efter ho we teek powotarion, bir wife 
mang on the grivets beck perch ef Cheir spertaent sees baby 
dispore; thet the cleaintiff requesta? that these be removed, 
amd ugen the failure te rerove them, abe, on Cota ber 2, 10°, 
metifiad the 4efentomt thet the cisintiff ed terminate? suid 
lense, and remestod the defentont te mrronter poxsecaian of 
the sremises; thet om Oct#ber LL, 1990, tm oleintify thied in 
the Nuniaipnl Court ef Shiecege, = soepleint in fersible entry 
and deteiner, slieging that pisintaf? ese lowfubiy entitied te the 
possession of the anertment, omit that affiant #sa umhowfebig 
withholding the asme from her; thet curmnens lared aad thet It vee 
aerved; that the defendunt expinyed counsei and coused hie appesaranes 
to he entered in the couse; that on tho roturn day of the summons 


the cuss wea continued and set for nearing en Soverber 8, 1920; 
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thet negotiations were opensd up betwean the attorney fer pleine 
aff (who wae aleo her hucband) and the defendant, throvgh hie 
attorneys, and that plaimtif?’ through her «<tterney mowle a 
proposition that if defendent womid veeate the premises, ehe 

would dismdes the mit, someed the lease and relesse the defendant 
from future liability; that thia propesition win accepted, and 

thet on Geteber 36, 1950, a veritten netiear wan served on the vleine 
tiff, wistiag thet defendant had vacntiad the promises; thet an 
Sstebor Siet the plaintiff antered inte porressdien ef the gremieca, 
sad on Kovenher Lat, by het oiterney, enpeored in open acurt, and 
eanecd the pending avit te be diomivead, 

The affidavit further eet up & proriainn in the iecsse to 
the effect thet if dafrmlt ooo made im any of the ecvenonte, the 
leveer might, without meties, detiare the term onced and reenter 
the demioad premises. The ‘wtgueni wae thereupon got selide end the 
comet submitted to the fury on the fuwuen av thus made. 

The pleinta?ff upen triul, calied the defondent as & wh te 
meee cot identified the lense, thea offered the iecae in ovidense, 
and rested. Thereupon “dger J. Phiilipea wesc called «s a wi tneace 
es kebaif af the defendent, end gave teutimemy which in eubetanes 
suitained the materiah slicgcetdens of uct contained da the 
effidewit. 

Mr. Brent, whe woo elet seting ef ome af the ettorneye 
for tis wife, ec~ then oelied ae » vitneas in bebelf of the plain- 
tiff, amd tostifiet in general denying these etuteaents af fnet. 

He gaye thet the ferecible «eatery enit #a¢ d@iseinaed besruce the 
perties bed soved ont, hut denies eny egrecpant by shiek thoy 
were te de so. in seems te ba tha eowtantion of the appeilant 
that the leose offered in evidenac, made « prige fasie ense far 
the sistintiff: thet the Surden wae upom the 4efendant te avercene 


the cose made by testimony, and that, begease one witness 
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testified ono way, sad the othur another, the defendant fudled 
te prove hin dotancs by a prepoaderanee af ime ovidened. 

fast the desea made » prime faoke cuce for the plains 
t42f 18 Undoubtedly true, wad thet the burden war on dafsodent to 
overeeme Ait by svideage, ie aloo truo, bet 14 by nO mouma follows 
téint betease one witaens testified one way and the ether anether, 
thai the fury ware bewnd to find dn savor of the pladatar?. I+ 
ie fer the fury to weigh the ovidenes, and ee woe well wait ty 
Senay +. © 


and aot counted, * 
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The fury in thie cxse hati » right, ond indeed it wan 
their duty, to take inte cousitoration th feet thet the oni 
wiinose fer pamsntiff? woe her husband and en attorney tring the 
Cases; enc the preetios of en attorney ot lew tekine pert in the 
trisid of « enuse end ot the some time apsecring oo & witrese tr 
it has been eeveredy eritdcised by the courts. 

Xt is slementary thet the sreponderence of tha cridsage 
is not slane determined by the aumber ef witsersne testifwing, tut 
that the fury oey and showid eomaider met omnis the marmber of wi t- 
messac, Wit their interact or lack ef interent; their «:cesrones 
upon the stand; their bnewledge cenecrnine the things shcut which 
they taetify, and the réavonablenges amd the prebattlity of the 
things ta chich they teatify, ote. 

We think om the wccord, the fury wee tyatified im cee 
turning the verdict and the court in entering Judgment wper it. 
The judgment ie «ffirmed. 

APPTREES. 
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YPPMAL PROM CIRCUIT covay 
| OF GOOK couprY, 


Keretefore the sopvliee wade a motion to transfer thi 
@ase to the Supreme court on the geuwad that a freehold was ine 
 welwed, which wetion wns denied. After further conuiderstion we 
have concluded that we wore dn error ie denying anid potion, that « 
freeheld ia involved ond the cause sheald be traneferred te Une 
uprene eourt. 

hen the motion wan first presented we wore under the 
impression that ceuplalnant's BILL eought ewly te extablien tds 
° Bight te redeem fron a Poreplowure gale whieh had already token 
Place under the ferner ant the oresernt statutory practice waere 
wueh salaw are sade shortly after decree subject ta the right te 
‘Wedeum within fifteen months thereafter, In such cases £1 hes 
bean held that a freehold ie not lerclved because the eward of 
& right te redeaa ie coupled with wonditione whieh way er may 
uot be performed, and the deureo doog not necessarily reeult in 
the gain of one party smi ithe lece ef the ether of the freehold 
ebtate. Potargo, v¥. Peterson, 264 Tl1l., 121; Holimcer ve Bigkinesy, 
A682 T1l., 123; Burroughs v. Kote, 226 L11., 40. 

Ve had overlooked the fact, if 14 wae augyented, thet 





the sale in the present case was under the statute in force July 1, 
1927, which provided that the sale shall be efter the exsiration of 
fifteen wonths fron the date ef the firet certificate, ILitnois 
Leen, 1917, Callaghan, pages 1195 te 1195, A tale unter this 
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etatute is not wade subject to the wight ef any equdty of redampe 
tien, tut euch right is thereny barred, 

Complainant's 11) ia meh speaking #o mich te establish 
& Fight to redeem as to establish the feet that he hud alrenty 
| done all these things yequiced by law to be dene to entitie his 
to a certificate ef redemption, whieh the Naater imeroperly refumed 
to Laeve, 

The bALL alae ganke 1¢ eet aside the sale amt the 
Master's deed as void on the grovnd that the judmamt ewediter 
under whom redemption wae made was not a Judyment erediter within 
the meaning of the statute and therefore said redesetion wan mild 
ami yeld, al the Eeeter’s salo and deed based won this Jadgeent 
were pull azd roid. . 

it ie alee charged that the Naster's sale ami deed are 
voids beeanse of failure to obearve certain ataimtory requireante. 
Should these allegations ultiestiely prewail 44 would segesenriiy 
result in the gaim of one party ond the eos of the other of the 
freshold setate, 

As the Supreme sourt hae exelusive Juriediction en 
appeal of auch gage, an order will be watered traneferring thle 
case to the Guprene court of thin State, 

CAURE TRANGPRNRED TO UR gURERMS courd, 
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epinien sf the gourt. 


On September 27, 1920, o judgment by contesolon 
was entered in fever of alaintiff and against the defende 
ent for $425.00. On Geteber 21, 1920, the defendant moved 
the court to veeate sud eet eeide the judgment which noe 
tion wee entered, and the court erdered that the judgment 
be opened and leave given the cefendent te file on affie 
devit of merite within five deye. The affidevit wae filed 
and subsequently, en sovember 29, 19K0, on moticn of pleine 
tiff, the affidavit of merits wee stricken from the files 
en the ground that it did not set up a defenee ss & setter 
ef iaw. Thereupon the co ort vacated and set aside the order 
entered en Coteber 21, 1980, opening up the judgment, anc 
denied the motion te vacate the judgment. YFrem thie the 


éefencent sreeecutes this writ of errer. 


Plaintiff's cleim was for rent due under a written 
lease. the affidavit of merite which wae stricken set up 
that the defendant had a geod defenne to the whele ef plaine 
taffte claim. The leare demised the premises to the defende 
ant from Seteber 1, 1919, until Septemher B, 1920, end the 


defense sought to be set up in the sffidavit of merits was 
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that the defendent had surrendered the premises on June 

14, 1920. Plaintiff's slain wee ‘er rent fer the months 

of June, July and Auguet, 1920. The affidavit ef merite, 

eo far ap anterial, wet up "that on or ebeut the loth day 
of April, 1980, plaintiff’ verbally agreed te the canceliae 
tien of ssid lease on two weeks’ notice and payment of 

rent Ter the period cf ceeupancy, and that om Jume 14, 19a, 
defendent, relying uvern maid agreement and after giving two 
weeks' notice of hin intention, vacated end surrendered the 
preminex to the plaintiff ehe iomediately tock posegerion of 
name."® The affidavit ef maeriie further set up that en Jane 
9, 1020, defencent sent a cheek fer G37.50 te the plaintiff 
in payment of rent te June 15, “tegetiher with a letter 
agein stating thet defendant would vacate said premises June 
14, 920, pursuant tc agrestiont, whieh check and Letter were 
received and retained Ww the said plaintiff without preteat 
wumtii} July 1G, 1920." The affidavit further set up that 
between Fune 15 and September 1, 1920, plaintiff nad many 
epsertunities te reerant the gresieer but refused te 4o ee 


for @ less rental than 2100.8 per month. 


Of course, it ie the lew that premioee anoupied 
ander 2 lease under seni may be surrendered, onc that thir 
may be shown by parel teetimeny. Algchujer v. Saniff, 164 
IL]. 298, But we think the affidavit wos insufficient and, 
therefore, preverly stricken besause it does not etate facte, 
but merely eeuciusiens, and thie tee even though we conetrue 
it mere liberally in faver of the éefendunt than under the 
practiee that ebtelned at common lew. The affidavit saya 
that the plaintiff verbally agreed to the annerllation of 


the lease, and that the defendant vacated and surrendcred 
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the premines te the plaintiff efter giving two week notices, 
We gee no reason why the defendant omuid met ectate more 

facts in bie affidavit of terii«, end we thigk the gourt 

wie entirely justified in beléing it imeaffidctent. Bat 
acunrel for the defendant esy that the affidavit of merite cone 
tains the same ellerations a2 these in the affidavit read in 
support ef his motion te oven up the judgment and which moe 
tien wae allowed by Judge Yells. An exasination, hewever, 

eof the affidavit reed before Judge Welle, as it appears in the 
files ef the eave in the “unieipgal Teurt, deer net sustain 
ecunsel’s gentention fer in that affidavit the facte are fully 
and elesrly euffietent while in the affidavit of merite only 
comnelusionem are eet ferth., Since the affidavit failed te 
ptete enffictert facts te ghey & aurrender, the gther eatter 
wet up in the #ffidevit beeemrs immeterisl. Since the trial 
sourt hel¢é the efficavit imeufficiexnt it wae eatively vreser 
tc vat aside the erier omemilag up the Judgment, ond there is 


no merit in any of the other pointe urged ty the defendast. 


Templaint is made that the order entered epening 
up the judgment eee made by Judge Yelle, while the order 
etriking the affidavit ana wacating ths ercer mmtiered by 
Jusee Belle was entereg sy Judge Fillieze. It ie vointad 
eut thet thie was ir violation ef the rulee of the Xunieipval 
Cesurt. The rules ere th no way befere us in the record, e94 
At hee been renestedly held thet this court does n9t teke 
judieiz] esties ¢f the rules ef te “anicical fovrt of 
Shicege. But im any evert we think the wetter ese preverly 
befare Judze Fillieme and there ie se merit in the contention. 

The judgment ef the Hunieciosl Seourt ef Chicsze ie 
affireed, 

THOMBOM ABD TAYLOR, 3.7., JONOUR. 


APFIREED. 
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UR, PRESEDIES JFIGTIS? O'OCSWER delivered the 


opinion ef the court. 


Plaintiff breaght an action ef reclevin against 
the defendent te recover ene Dexter folding machine velued 
at $485.00, The sheriff, under the writ, tock the mashine 
fron the defendant and delivered it te the slaintiff., Upen 
a trial of the case the court directed the jury to find a 
verdict in favor of the gieintiff, whieh me sccerdingly 


done, te reverse which thie writ of errer is srereduted. 


The evidenee effercd on behalf ef plaintiff tended 
te gphow that on July 20 or 21, 1914, the eheriff, under an 
exeeuticn iesued in ancther exce, sold eertein personal pre-e 
perty tc diverse persone, and at that gale gold the Dexter 
folder te olaintiff for $425.00, Thies appears from the 
sheriff's return of the execution. At the same time the 
sheriff gave what is termed a bil’ ef sale or renvipt to 
plaintiff fer the $426,¢¢,. The evidence further tends te 


show that immediately thereafter plaintiff cot «» wagon or 
moving van tc remove the folding sechine, which apoarently 


was in the possession ef the defendant, mat the defendont 
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oe 


refused te give it up; that om ihe next dey pleintiff 

served a eritten dcomand on defendant demanding the folder, 
whieh demand was refused; that on the 4th of Auguat folléwe 
ing, the present replevin wait woe brought. One witness 
testified on behalf of slaintiff. In addition te his testi- 
mony the execution, bill of gale or receipt, andithe write 
ten demand above mentioned were received in evidense, 
Thereupen defendant eslled olaintiff ae bis witmesge, and 
after seme preliminary cquertions, plaintiff was acked by 
eounsel fer defendant: "Did you on the 4th dey cf Auguat 
were you on the 4th day of Juguet, 1914, the ewner ef the 
exter foldey deseribed herein?® Objection wae sumiseined 

te thie question. Thereupon defendant's counpel asked: 

*‘Yere you on that dey entitled te the texter folder dese 
eribed in thie affidavit fer reslevin?*® Ghjection wee 
Sustained to this question aleo. Geunsel then stated te 

the eourt that te wanted te ahew that plaintiff at the time 
Suit wae brought wae net the owner of the preperty ond was 
not entitled te ite possession. The court, however, refused 
to permit the above question to be anewered, Afterwards the 
Plaintiff was asked if he served netice on defendant deaande 
ing posression of the folder, to which objecticn war sustaine 
ed. The witness wae further asked if he ever paid the sheréff 
of Sook Sounty $425,.0C fer the felder. The witners anewered, 
*i did not." Objection wae made and sustained and the enewer 
etricken out, the ceurt helding that the returm of the sheriff 


On the execution gould met be attacked in this manner. 


Ceunsel fer the defendeont eentende thet he was not 


permitted te make any defense tc the case; that he dic net 


heave a fair trial, or sny trial st all; thet *there was net 
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a scintilla of evidence» in this case that on the 4th day of 
August, 1914, Yrank Schwets was the owner or entitled to the 
possersion of the proverty described in the affidavit for 
replevin.* We think thin contention cannot be sustained, 
fhe uneentradicted evidence exe that olaintiff had bought 
the folder at the sheriff's sale ond paid the sheriff for 
it on the 2th or @2let of July, 1014, and that immediately 
after the exle he endeavered tc get poersesrion of it from 
the defendant, tat that the defendant refused te deliver 

it upy that afterwerds, en the next day, he served a write 
ten demond for the machine em the defendents that on the 
4th ef August follewing, shout fifteen deye after serving 
the demand, this mit, wee breaght. This evidence wae clearly 
sufficient, im the absence of anything te the contrary, to 
show that plaintiff wee the ewner and entitled te the posse 
easion ef the felder on August 4, the date the suit was 


breu & 3 te 


We think the court sheuld have permitted the 
defendant to ask the questions prepeunded te the pleintiff, 
as above set ferth, although seme of the questiens czlled 
merely for consiusions ef the citners, vie: as te whether 
Pisintiff wae the omer or entitled te the yosseerion of 
the folder, which were ultimate quretione te be decided, 
Yet we think it would have been better if the court hee 
grented some latitude te the defendont in this regard, 

We have exemined the record carefully and can find no evie 
donee or offer of evidence that would imdicste that the 
suit would reeult in eny @ifferent judgment if there was 
a reetrial. ‘When the court sustained objecticns te the 
questions ehove set out, counsel fer defendant stated that 


he expected te show thet when this suit was prevent, the 
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pleintiff wee not the owner er entitled to the possession 
of the folder, mt how or by what evidence he expected to 
establish this he did not state. If defendant, ae a matter 
of fact, had s good defense to the plaintiff's claim he was 
extremely eseoretive about the nature of dt, and in the abe 
sence ef @ mere espeekfic offer of vproef e revereml of the 
judgment would net be worrented. Lt apjeare thet plaintiff 
bought thie seehine at «a sheriff's sole enc wae elearly 
entitled te it and tere ie ne effer of evidenes or argue 
ment tending te shew that piaintiff wee sot the ewner or 
entitled to pessercion, or that the defendant had any claim 
whatever to the progerty. in these circumstances we think 
he vould net be warranted in reversing the judgment se that 
better record might be made, And although it is clear that 


a4-fendant ene beopered in his endeaver to sake « defense, 


we are of the opinion, upon a consideration of sll the facts, 


that the judgment shouid net be reversed. 


The judguent of the Guperior Seurt of Teck County 
io affirmed, . 


ASPI MUD, 


THCMOON AND TAYLOR, JZ, cemour. 
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MIKE STANLEY, | 


: ; in frrer. 


BR. PRYSIBING JULTIC® OCC KNORR delivered the 


epinion of the court. 


This was a preeeeding brought ander the bastardy 
act whereby Mike fitanley was churged with being the father 
ef the bastard child ef Anne Silla, the relatrix, an unmare 
ried woman. At the clese ef all the evidence thre was 8 dis 
reeted verdict finding that the defendant war the father ef 
puch ehild, and he war condemned tc pay $1160.06 fer the 
suppert, meintenence and eduestion of the child in seterde 
anee with the provieione of tha statute, te reverse which 


defendant hae sued eut trie writ ef error. 


The recerd diecleaces that on Cetober 15, 1920, hy 
leave of seurt, a complaint wee filed agsinst the defendant 
wherein it war averred thet Anna Gilles, an umserried vreman, 
Was pregnant with child, which would, by law, be deemed 4 
bastard, and that the defendant war the father ¢f such child. 
The next day a warrant was issued and on the following day 
the defendsnt wee arrested, Cn January 17, 1921, the cate wan 
ealied fer trial. All parties appeared in court, the defende 
ant in person as weli as by counsel. inereupon on motion of 


the People the trial of the cese was pestocned until February 
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16, 1921. The defencent was teken inte eustedy for failure 

to give bail. The exact date, nowever, deer not appear, and 
afterwerds on February 6, he wean released upen giving bail. 

On February 16 when the care wae called for trial the second 
time all parties were prerent, and the defendont appeared 

in person as well eas by counsel, and upen hie motion the trial 
wee postvoned until February @3, 1921. Or the last mentioned 
date an amended complaint was Tiled setting up, inter glia 

that the child war born February 3, 1921. When the care war 
eslled for trial the third time on February 23, 1921, the dee 
fendent again appenred in pergen as well as by counsel. Ceune 
eel, however, Was mol defendant's attorney ef reeard, the late 
ter being then engaged in the triel ef s esse in the federal 
court. A action was made on behalf ef defendant that the trial 
be continued fer ten days whem the defendant's ceunsel would be 
Feleaged from the trial in the federal court. The metion wae 
denied, and a petition fer chenge of venue was then premented 
on the ground that the judge wae prejudiced. The change ef 
vere wae cenied and the cnwe preceeded te trial. A jury wan 
Helected enc evidence was intreduced during the forenoon ef 
February 23. The trial net being somplated in the ferencen 
the court adjeurned until 8:30 e'eleck im the efternecn. The 
eourt esnvened at 2:30 and ithe State scempleted the presentae 
tien ef ite evidence. The attorney whe appeared eith defende 
ant objected te preeeeding with the case, and stated that he 
did not represent defendant and *new rething about the facts 
in the enseg thet he hed me connection with the atterney fer 
defendant wat hed been requested by him to sttend court and 
request that the case be centinued, It further eanvears from 
the recerd, however, that the atternay who appesred cith defende 


ent on that day creeseexanined the vitnesres oreduced by the 
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People and teok an active part in the trial of the euse 

on behalf of defendant. When the Peovle had closed ite case 
eounsel whe anseared with defendant again stated that he had 
no witnesree nor any evidence te efter on behalf eof defende 
ant, ss he knew néthing about the cuce. ‘hereupen it was 
discovered by the court that the defendunt war not in court, 
and it appenre that semetime during the merning seetion, after 
the metionse for continuance anc for a change of wenue hed 
been denied, the defendant divarpenred and has ret sinee been 
apprehended. When this wee discovered, there being ne evie 
denee to be offered en bekelf of defendant, the court dirested 
the jury te return a verdiot finding thet defendant war the 
father of the child which wee eccerdingly signed. YThereupen 
the sourt enlled the defendant end hie vurety, end neither of 
them appearing, a default was entered and the bend forfeited, 
The sourt entered dudgoent on the verdict and defendant waa 
eondemmed te pay in imatallments the eum of $1100.00 fer the 


euscert end smintenance ¢f the ehild. 


The de fendant in hie etatement of the care in his 
printed argument states that for meme deaye previcur to the 
date ef the trial Hr. Francis Berrelli, who war the attorney 
ef record for defendant, bed been actually engeged in the trial 
of a conse in the Bistrict Seurt of the United Utates and weer 
still so engaged et the time the exve was called for trial 
February 23, 1921, end thet “he ewes unable te appear befere 
duéege Fisher heceuse of this engagepent, and requested Attore 
ney Rush B, Jenson to appear before Kinane aequeink’ fudge 


Fisher with the fact of hie sactuml engeiement end sek for a cone 


timgance ef ten deys, at woieh time he would heve finished the 


ease he was trying and proceed with the triel ef this care," 
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Yhe statement further is that Atterney dnhnson appeared 
befere Judge Fisher and informed him ef Mr. Borelli's 
engagement “and asked for a ten days’ continuance” and 
that when this was denied Mr. Johmeon asked that the 
ease be continued until two o'clock in the afterneon of 
that day se ac to enable the defencant to get another 


eouneel, which metion wae alee denied. 


Lt is first contended that the court erred in 
denying defendant's mation fer « change ef venue, end it is 
ergued that since the petition fer the change cf verme was 
in proper form it wae imperative thst the ceurt grant the 
prayer of the petition and change the venue ef the case, and 
that since this was not dene it was error te preceed with 
the trial. Gf scurse, it is the law that where a petition 
for a change of venue is in proper fers it is tne Guty of the 
trial judge te grant the prayer efthe petition and that he 
has née disereticn in the matter. But we think it clearly 
appears frem the etatenent of ceunsel in his printed sargue 
ment that the survsore of Attorney Johnson in appearing bee 
fere Judge Fisher was to obtain » eontinuance ef ten days 
until Mr. Berelli would have finished the trial of the case 
in the fédersl ceurt. Indeed, this is whet ccunsel for 
defendant estate. This being true it appears thet the petie 
tion for a change of venue wan es mere subterfuge to gain 
a eentinuance which could not etherwiee be obtained. In these 
sircumstances re think it wae net errer to deny the shange of 
wemue. Uoreover, ne notice was served on the “tate's Attore 


ney thet the sotion fer a sthange ef venue would be made, sas 


provided for by the statute, ection 5, Th. 146, Sahill's 


Statutes. And this want ef notice was net waived altheugh 


whe 
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the State's Attorney wan prenent in open court. Hiller v. 
Rence, 132 [41. 148. We think the eourt was werranted in 
denying the metien for m change of verme under the faete 


ae disclesed by the record. 


It is further contended that there was an abuse of 
judicial diveretion by the trial judge in refusing to cone 
tinue the cage wher it appeared without contradiction that 
defendant's counsel ef reeerd wae actually engaged in the 
trial of a case hefore anciher court. The recerd discloser 
thet there were at leest two eontinuancee of the case, and 
on February 16, 1921, when the esne was continaed at the 
request of the defendont te February 23, 1921, the trial 
judge expresely etated ty eountel for the defendent that 
if counsel wee still engaged in the trial ef the cose in 
the federal court on February 25, he would not erant him 
any further eontinuanese bat that the defendant sheuld obe 
tain ether counsel. C# course, the care couid not be cone 
tinued indefinitely on engagement of eounsel. The matter 
involved was simple. Any atterney of ordinary ability 
eould in » fow daye orepare and try defendant's enste. And 
since it appears that the ceurt expressly stated on Februe 
ary 16 that the case wevld not be gontinued beyend Yebruary 
23, ona since there was oo apparent reasen why on February 
16 it could not reasonably be aecertained that counsel would 
Still we engaged in the federml teurt, it then became the 
duty of the defend«nt to arrange for other ecunsel in 
ample time to have hie cece proserly presented en February 
23. Yhis defendant failed te de, aidupon # eareful coneider 
ation ef the record we ecannet eay that the court war not 
acting within hia judicial diseretion in denying = further 


continuance. 
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It is next contended that the court was in errer 
in directing the jury te fini that the defendant was the 
father of the child. In mppert of thie it is argued thet 
section 4, ch. 37, R.&. provides thet where @ perten is 
charged, ae in the instant case, the court shall eaure an 

charged 
issue to be mads up whether the person/s the real father 
ef the child, and that euch issue shall be tried by a jury; 
thet since ma bastardy proceeding is guesiecrimingal in its 
nature, ond since gecticn 12, ch. 171, Gahill'rs *tatutes, 
previdee thet ne person ehell be imprisoned fer nenepeyment 
of a fine or judgment ir civil, criminal, quasiecriminal, 
or gui tem actions except upon conviction by » jury, it 
Was error to give this inetruction directing the verdicts 
We think the point is untenable, and whether the section 
lest referred te wae pertinent te the oage, it may be 
aid that since the filing ef the briefa in thie case the 
Supreme Court ef thie State hes declared that section of 


the etatute unconetituticnal. 





Bactel, 301 111. 453, Presecutione unde the bastardy act 
ere civil end not eriminal, altheugh oriminai in form, 
Scharf v. Peosle, 134 I11, 240, ‘Such proceeding is not 
designed ae ® punighment ef the defendent, but is fer the 
purpese ef providing suprert and maintenance for the 

child te prevent it frem beceming » public cherge. Eeople 
Ve Siemeniecki, 221 111. App. 2975. Such proceedings 
being civil in their nature, the jury decide only quet- 
tiens of fact, and questions ef law are for the determinate 


tion of the seurt. 


In the enee of a motien for a directed verdict 


the question is ene ef lew and in properly sddreseed te the 
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eourt, which may direct a verdict for either party. A 
verdict for the plaintiff may be directed if a enue 

of action has been legally established and no defense 
appears. People v. gurek, 277 Lil. G21, tinee there 

was neo dispute in the evidence, and sines ne rearonable 
eonelusion gold be drawn therefrom except thet the dee 
fendant wae the father of the child, the ceurt properly 
direeted the verdict. There was no question ef fact te be 
determined by the jury. 


it is further contended that the judgment is 
fatally defective beonuse the recerd showa thet ne iecue 
Was made up ae required by the statute and, therefere, 
there was nothing before the court upen whieh » trial 
eould preperly be head. We think thie is 4 misapprehensicn 
of the state of the record. The reeerd diecloacs that the 
matter came on fer hearing, the Pecple being represented 
by the State's Atterney, and the defendant in nis own proe 
per person xs well as by ecunpel, “and now inoue being 
joined herein” it was ordered thet a jury eome, ets. YWermal 
Pleadings are not required in bartardy procerdinge, 2nd evince 
the regerd estates thai the iesues were made vp, we think 
the point made ia net well taken, end thet the court did 
not err in preeeeding with the trial, Yersever, whatever 
error, if any, thers way be in the record, we think the 
defendant isin ne pesition te cemplain, because it appear 
ed that during the progress of the trial he diserpesred from 
the court reem and hae set since epooared or been apprehende 
ed, in these elreumstances we think the court properly 
entered judgment on the verdiats 


The judgment of the Municipal Court of Chicago is 
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MR, PRESIDING JUSTICE O'CONNOR Geulivared the opinion 
ig : ©) «¢ a Tv i we Z 
ef the court, Pid 2 oe: L.A. 62 G oN 


Plaintiy? brought ait against defendant te recover 
damages C@isimed te have been sustained by reason of the 
feiluce ef the defendant te dcliver te plaintiff certain 
BIiftvexvs Which tac plainmtisy hed puyrchaged, The cise Was 
tried before the court ani) thore wou am finding anc judge 
mink in plainmtili's fever fer £108.78. Pilaintily being 
Giesabiesied with the amount of the Judgment presecutes 
this appeal und eentusds thet wader the evidence he was 
@atitied te sesevexr $2914.56, and auke thie court to enter 


gautgment in his faver for that emount here, 


The record diseleacs that plaintif? in bie eriginal 
statenent of claim was secking to recover €5915.22, and 
by the amended statement of claim, $9962.44, It wag plaine 
tift's comtention that he purchoser frem the defendant 
eertain secontehand mirvcrs fer « apesified price; that a¥ 
the time of the purchase he guid $1005.00 om secount; that 
only & amsl1 portion of the mirrere were delivered to him, 
and that the defendant refused te deliver the bulance, a6 a 
result of which slaintif’ sustained damages, the amount of 
the damages belug the difierence between the purchase grice 


and the market price, 


Stet Fe 


palit soimiqo — 


enhance isn sh ee 
“Nees seal Ba. amish rae: 


mim 20,0: eben oat bs 


witht 00 RonswAhEon accom nena een weld, season 4 





Salad 


The judgmant entersd wos Ter tae balanee of the 
#2000,06 paid by plaintiff? after deduetion had been made 
fex the wirrors delivered. A nusber of pointe are made 
and atgue@ by both cides, sil of which have beon carefuliy 
gencidered, but in the view wa teke of the gaoe it will be 
necessary te diecuge but one, 

We think plsinsiff has failed te proves that he #ne 
damaged, oven if we assume, ase we de fer the purpese of 
this decision, that he proved svary other contention made 
by his. Plalatif¢ offered evidence tending to show that 
the mirrers *ers ef tee gises; that for the large sises 
he agreed te pay 72¢ per equare Toot, and fer the ameiier 
sizes S0¢ par equare fcot. He further offered evidence 
tending to eetabliah the number of squere feet of each size. 
To preve the amount of Kio dasages pliaintif? offered thras 
witnesass, Samuel Goan, A. J. Coxon cand * V. Hart. Samael 
Cohn testified that the fair, reasonable, eaeh market ralue 
ef similar wirrore at the tine in question wae $2.56 per 
aquare foot. Garon placed the value at from $2.06 to $2.50, 
and Hert frem $1.50 to over $5.90 per square foot, These 
Were all the witneseds that tewtified on that suaject, 

Cohn “as an oeployes of the plaintifiy, Caren, snd on sPoas- 
skemination he tontified that ho had been in the businese ef 
handling mirrere fer about 15 yenre; that he had mane the 
contrast in cuestion between the parties; that he made a 
number of gimiler purchases about the tine that he purchased 
the mirrors in queation, prebably making « deal about ence 

a month. Ke further testified that «4% the time he purchaged 
the mirreres in questien, end for which plaintiff »es te pay 


72¢ per square foot, their market volue was 92,20 per square 
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~ae 
foot; that nc made five or six other purchuses during the 
month of Octebsr, 1919, the time in question, from other 
parties of similar mircores for which he paid from 7O¢ te 
Ya¢ per aquare foot. A. Jd. Curon, the plaintiarf, after 
testifying that the reasonable market price in Oetoeber, 1919, 
Woe $2.00 to $2.00 per square fect for similar mirrora, t¢s- 
tified that he mads other purcheecs in October, 1919, for 


Tig por square Toot. 


Frem the forsgoing it cleurly appeare, *itheut con- 
tradietion, from the teatimony of plaintiff's witsessec, 
that plaintiff woe wuying similer mirrexs in the open market 
from other cartisea, at the time he bought the mirvere tn 
question, at a grice ef 74¢ to 7T@e per equeare foot, several 
of euch pureheses being mode. In theses circumstances, of 
eeurse, the market price of such mircera would be from 7O¢ 
te 78¢ por sywure foot and not from $9,00 to $5.90 cer square 
foot sa plaintiff and hia wltaseses teatified, There is 
nothing in the reserd that im any way would indicate that 
these purchases made by the plaintiff? from other partiag were 
Hot made im the wensnl and erdinery course of buniness in the 
open market. It aveesre, tharetfore, that plaintiff wes in ne 
way damaged by the action of the defendant in refusing to 
deliver the tealanes ef the mirrors to bin. It follows from 
this that the trial judge as justified in entering judgement 
fer $198.75, the balance of the $1000.00 remaining in defene 
dant's banda, and the Judgment must, therefore, be affirmed, 


AFFINMED, 
THOMSON end TAYLOR, JJ, concur, 
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HR, PRESIDING JUSTICE Ot CONVOR delivered the opinion 


oF the court, 


Plaintiff broucht suit againet defendent to recover 
damages for personal injuries, There Waa a verdiet and 
judgment in his fevor for $4661.00, to reverse which defan- 
dant preaecutes this sopesl, 

The recerd diacles¢a that on February 11, 1017, at shout 
one o'cieck in the afternoon, plaintify wag driving east on 
26th Street. He dreve a horae to 4a Open Wagon ond had been 
delivering milk, batter sad egea. Re turned the horse south 
to Gfive inte a merth and south aliey ond as the horse @ase 
preceeding into the siley a seven panaenger limousine mito- 
mobile, driven by & servant of the defendant, atruck the right 
hind wheel of plainti??'s eagon, threw plaintiff orf the seat 
ents the ground ond he #48 severely and pereenentiy injured, 

There iz ne cowpisint that the judgment is exceacive, 
nor is any complaint made ae te the ruling of the court in th ¢ 
édmiseion er exclusion ci evidence, nor oa te the inatructions 
given. The only contention ia that the evidence shows that 
the defeniant wos not guilty of eny negligence in the driving 
of the automobile, but that it appeared from the evidence that 
Plaintiff was injured os 2 result of his om naglicence; 
thet both vehicles were travelines gast and that plaintiff 
eucgdenly and without warning turned his horse te the south ia 


the pathtay of the automobile and that 4% «as impesaible fer 
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defendant te prevent the colligion, 

The evidence shows that on the day ia duestien the 
weather fie oxt¥ewely ocid and the strect wae dey and slippery; 
that it Was 4 bright clear cay and that there were no other 
vehicles in the etrest exeert the tro here involyed; that in 
the automobile at the time im question these ware five peraons 
Bealdes the drivse cod thet they wero teturniag from a funeral, 
The paeraone im the suseupbile Desides tha cheafieur were 
Mrs. Edvard Tistonthal, uty ausband, Mes. Jeseph Rosunaveig, 
am wmaut of the lugier, and « guall bey. The evidence tonde to 
shew that as 2 reoult ef the sollleion plaintiff wes threo 
off the seat of the mils wagen onte the pavexent and rendared 
UROORBCicus; that the automobile stepped and the ladies got 
wut aud subsequently boarded » street ear and went howe. The 
men pat plaingiri in the eutemebiie te take him te « heapitel 
but attar they drove a bleogk or tre plaintiff insisted on 
getting out of the automebils and going heme, stating that he 
¥aa net injured. Theraiven he elichted from the eutemoebile 
644 the driver dreve home, Shertiy afterward Plaintiii's 
neighber found him wandering in the street apparently unaware 
of hie condition, The neigzhber tock him home ond he «ea 
comtined te his bed for « sonesideravle psried of tima, 

Plaintiff’ testified that the day in question woe very 
eold; that he woa driving an open wagon with « hich «eat in 
front; that he head on an overcest ond a oup over hie cara; 
that he sas driving in the south or éaat-reund car track, 
there being tee car treeke in the street; thak shen he 
approached the aliey which wae in the rear ef hia home, he 


turned te the south but did net leok behind to eee if ony 





=m 

véebicle wsa approaching from that direction; that he had no 
Tegolleetion of any eoliisien or aagident, but tha fiest he 
recalicd wae that he was home in bec some time afterwards. 
Frem hia testimony it aypaars that he vac somewhat dazed and 
did not resall the fsete of the case, 

donagh J, Lanbersky, « Witness for plaintity, teatified 
that at tee tine in qusstion he lived and cendicted « atore 
on the south eide of 6th stroct and imvediately sest of the 
alley, and that he saw the secident; that he lived upstsirs 
and conidueted the otere om the flest floor; that 1t wag 
Manday and that hia store was clos@d, but that he Was arranging 
some of hie goeotts in the show windew. He further teaetified 
that he *48 neighbor of pleaintiiy ona knew him fer aight or 
nine yeereay thet plaintiff «sae driving east on “Gth Street 
in the south street oar track, the horse going at a trot or 
Saat wWaik; thet befers tutning inte the aliey slaintiff leeked. 
back from beth sides of the vacon te see if anything wae 
Spovosohing; that by the time the horse ead Wagon were halte 
way inte the alley the satomodis le oan saat at ther rate of 
avout 35 miles per hour ant eteuck the ticht hind heel ef the 
wagon, throsing the wagon over against a telephone pole 
ieoated at the east side of the alley on the south side of OSth 
Street; that tue hind wheel of the “agon “se broken, plaintiff 
thrown to the ground, and the butter, see ond milk seatterad; 
that he left bis stores and ent out into the street to ase 
#hat bad hepeened; that the sutemobile steprel and two or 
these man got out, put plaintiff in the muchine and said they 
were gelng to a hospital; thet after Plaintiff’ Felli he re 
wained lying on tha ground end asyesred to be unconscious; 
that he 414 not see any “omen eet out of the autemobile. He 
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further teatified thet the aitewebiie had skid chains on ond 
that he aswW from the marke en the ige on the street thet it 
head skidded a distance of about 75 foot along the sont aide 
and over the south ourb of @84h Street; that the alley in 
qeeation wos midway between fouwth Boeing fieid Avenue on the 
east smd Harding Avotme on the weat, both north end south etrvat o 

Fer the defensant Ure. Tiefenthal testified that they 
were returning from «4 funcral; that she knew there wae an 
accident on 26th Strect beoause thy eutemobiic hit aome thing 
and atopped; that she immediately get owt and aaw that a won 
Wane injuredy that shs and the ether indies got inte s passing 
eteect car and vent home; that the antomobiic eeeesd te stop 
iamediateiy shen it struck the wegen} that whe did net know 
ensther the autonoblic wee ranning fost or not; thet she paid 
no oartioular attontion to that matter, Mra. Rasensweig 
testified that the first thing che knoe the sautowobile hit a 
wagon} that she Asd beon talking to some of the ether dadies; 
that the vagen turned over and the son #29 thrown From the 
#@at; that she did not remember what part. of the wagon the 
aatembile gtruck; that after the collision the wagen «ae 
partly in the wiley ena partly im the street, the exact lee 
cation of which sehe coul! not cive. She did not reeali chether 
the automobile sas going fast or slew, Harry Aktarian, the 
chouvfeur, testified for the defendant that ae dreve the antee 
mobile in qestion; thit he had been driving in Chicaze since 
1916; that at the time in question he was returning from a 
semetery; that he turned inte “6th Btireet at Crawferd Avenue, 
Which ia one bleck west of Harding Avenue; that Ae xas 
Griving on the south side of the street aouth of the atreot 
ear trackas that he first saw the milk wagon when it wag 
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id 
about 4 block ahead of him; that it wia then driving en the 
north aide of the attract var traskap that the sitneas wae 
adpiving hie machine ot sbout 19 of 193 miles per hour; that 
waen the automobile waa about five feet weet of the aliey 
plaintiff swung bia herae direetly In the pith of the au te. 
mobile; that the witnega dmeeddately sounded his korn and 
applied the brates, but that 1% wre too late te avoid the 
goliiston and that the autewebil« eteuck the waren and pushed 
it over againet a telephone pole at the cerner ef the ailey 
and tae south side of the atreet; that the witness in on 
endeaver to avoid & colliclon turned his machine sharply to 
the south ond thought he could avoid s collision by running 
south im the alley bat that if wos too narree; that he 
imeediately stepped the automebiie, got out, fut the man in 
the sutcmebile te take him te « heapitel, snd thet the ladies 
left and went home; that it was impossible fer the witness 
te avoid the colilislen on seeount of the plaintiff’ turning 
without sarning in the path of the machine, and that after th- 
aooiden$ he drove his machine off the couth street car track 
bo pormmit 2 street car to DG te fhie isc substantially «14 the 
material evidence in the anes, 

Plaintiff's pesition io that the evidenes shevs that he 
automobile «a¢ driven south in Harding Avemae at «4 rerid rate 
ef speed and turned east in “Sth Street, mut om eccount of 
the epesd it ran over the couth curb before the driver sould 
make tie turn, and in this way struck the eacon aa i¢ was 
going imte the alley, Thin is not berne ont by the evidence. 
There ic not « Word ef evidence in the regerd as toe «hether 
the sutemeblie game from the nerth or the south inte 2808 


Street, snd there is no evidence that it tumed asat on 26th 
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kied 
Street ot Harding Avenue, The only *itness who touched en 
this (mewution sw tae cGhautfeur. We testified thata ie was 
soning (rem « Gaustery; vaat “on $Gth J turned, on Crawford 
I turnvd on Sth, 1 wae golug on Oth right iu ay way on the 
eouth side ef the atroet cue laine.*® Walle tie evidence dows 
hes Ghew the Gxaet distance bet«son Hardlug Avanue ana 
Crastord Avemucd,et thine 1¢ waiVieiontsiy appeaga thas Orawford 
Ayana 24 & HOFSR GR aoutA etrees ond gone Gleck weet of 
Harding Avemus, id the witomebiis tumed inte 56th Street 
at Ufawfera, as Bie Griver teutistied, the soeident aia ais 
@eeur in the manner piaintii! contends, Hewever, we do not 
baiiecve that aii reasenatle minds weuld ceagh the sencingion 
that the secident voulc wet have hepoemed execet fer the fact 
that pleintiffy turned sharply ond without warning, in the 
path of the sutesebiic, ont in thease clecumatances it wae a 
question of fxot for the doteruinaSion of the jury. Lib 
MoNsii & Libby ve. Sook, aa2 TL, #G&. The avidenee tunds te 
show that the mitemebile struck the hind #heei of the wagon 
when the horse und part of the eagon «ere dn the aliey, This 
belng true, the horse and wagon eouid not have turned sharply 
an front of the path of the sutomobile ca defendant -ontends, 
but it must have turned gehen the automobile wis @ censiderabe 
diletanes from the #acon, In these alreumetenoes we think the 
qUueetion *ag a pfeper ene Lor the jury. 
It feliews, therefers, that the judgement of the 
Siroult Court of Cook County oust be affireed, 
AFFIRKED, 
THOUSON snd TAYLOR, dd. cencur. 
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99 Th ef R 
fd fag ) belle ed OU 
MN, JUBTICN TAXLOA delivered the epinicen ef 


the eourt. 


The emuse wae coneolidated with Sell and Newell 
Sompany ve. Speor, Generel Number 2643ay for hearing. Ye 
have announced our opinion in General “umber 26432, and 
therein wet ferth the feetes and the law whieh in our judge 


ment wee sppliesable,. 


fhe trial judge, in the instant onee, found that 
the plaintiff war entitled te resever royaltice up to Cetober 
15, 1917, the date ef the slleged eesigmment,. exmeunting te 
$6416.67 ond interest and entered judgment therefor, Yhat 
was done apparently en the tawory thet the centract of say 
1, 1915, war binding, but only up to Ceteber 15, 1917. Yer 
the reasons, however, which we have set forth in cur epinica 
in Beli and Howell v. Spoor, General Number 26432, the trisl 
judge erred, and the sbove mentioned judgment must be modified. 
Judgment will be entered here, in the inetent ence, in faver 
ef Bell and Sowell Company and sceinet Spoor, for the three 
installments ef reyalties, due Cetcober 31, 1917, January 31 
anc April 3C, 1918, being $21,00¢.C0 plus interest at five 
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per cant from June 3, 1918, to date, in all $25,074.53, 
together with corte. 
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BYLL ap HO WELL CORPANY, 


i Appellee, | 
j APPEAL FROM 


MOMICIPAS COORT 
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HR. TWETIGY LAYLOR delivered the opinion ef 


the court. 


in this osuse the plaintiff, Bell end Newell Company, 
brought exit in the “unicipal Uoirt to recover an inetellment 
of reyaity in the sum of $7,000.00, whieh it in elaimed became 
gue on July 31, 1917. - 


The trial judge held that the adjudication in Bell 
ve. Spoor, 216 lil. App. 221, “eonclusively 





adjudged ond determined that the contract sued on in this case 
was entered inte between the plaintiff end the defendent fer 
an adequate consideration; thet the defendant, George K. Spoor, 
ie eateyped by the judgment and reeerds in the said former 
suit frem showing « went of censideration fer said contract,* 
thet Seeer was estopped from showing that the patents er appliie 
gations were veid or invalid, er infringed the Uchneider or 

any ether patent, and entered judgment in the sum ef $8080.83 
in faver of the sliaintiff. Thies epeesl is therefrem,. 


All the cententionse made by eeunsel fer the defende 


ant we have slready considered in Bell and Hewell Company Ve 












4 1 ite 
ia “seer . vf 
Bi.) 4 os ene EGE GN ASN AAI 


Ce ee a 


Sieh lo ie . eye teaants bai Oe SA aL pone 
pide shea PERS BAD COR IES ae TS NEE SE ES es 





a ee ! 
: teaintons mn wovsoes ot Sebo nginhint ot mB A . 





— 


ee HOE AE at oe 


qlaviaufomor” ABS .agA +51 ORK .qpoge +7, iio: 

| nite atk i as same demtnes ot baad hentaneteh Sun bepbatihe ) 
aot danny ted wre sie PAROAASE OE ROMNaNE otei bexetnD mae 
| tee .M weresh ,teadswiok adt dest pmoldanehdnawe 9? asipndon ae | 
serie? hve of ah ndtaoer baw dremgbat ad? wh aeqwedae oh 
* Joesiaeo bine in? mefitexed tenon to dow s gatwede mont Semen 
| whigdn 1 ataedan wit dnd yatwode work beauatae oom YooKt dash 
0d sco iain tk eeghinras ve lation a hes tee ele ! 
KR RIOE Te om add ah tmooydot orodue ban ,deckag tadde yam 
| seeTtnxeds ok Iaeqee o itt «Pt damiate wes te wae ak a 


| in nt sobscutintn wis dant Ste mba tated oft 


obem'teh seit tot fronmen wh sham ong dtmetnoo ent Lia 


Ht % ot yawyem’ SEawe! bas Lio at Senehtanne yoaorte syed ow tan 





one 


Speer, General Number 26452, What we have stated there is 


decisive of this esse. fhe judgment, therefere, will be 
affirmed, 


APFASMUDD, 


O'SGHNOR, Pod. AND THOMSON, J. coNcuR, 
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BR. JUSTICO® TAYLOR delivered the opinion of 
the court, 


In this cause the plaintiff, Bell end Howell 
Company, brought suit in the Municipa. Court to recever 
en installment of reyalty in the sum of $7,000.00, which 
it is olaimed became due on April SC, 1917. 


The trial judge held that the adjudication in 
Bell and Howell Company Vv. Spoer, 216 411. App. Sel, “cone 
clusively adjudged and determined that the contract sued 
en in this case was eniered inte between the plaintiff and 
the defendant for an adequate consideration; that the defende 
ant, George K. Speer, ie extepped by the judgment and records 
in the eaid fermer suit frem showing a want af consideration 
for said contract", thet Spoor was extovped from shewing 
that the patents or apelications were veid or invalid, or 
infringed the Schneider or any other patent, and entered 
judgment in the sum ef $8157.50 in faver of the plaintiff. 
This appeal is therefrom, 


All the contentions made by counsel fer the defende 
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ant, we have already considered in Bel) and Howell Company v. 


Spoor, General Number 26432, What we teve stated thera is 
decisive of this case, the judgment, therefere, will be 


affirmed, 


ALPLPE TD. 


G*cceNOR, B.S, AKL THCRCON, 7. OOMOUR, 
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On appeal of Walter FPagles, 
Appellant. 
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JOSWPH SARLHY, et al, / 
ay 


é 
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/ 


vA 
UR. JUSTIC TAYLOR delivered the opinion of 


the court, 


Ge December @, 1919, the ‘injee, aa complainants, 
filed a bill in the Superior Court te foreclose a chattel 


wortgege against the defendants. 


The Sarleys, é fendants, having given a chaitel 
mnertgage te the ecomplainents, Vinjes, to secure $2300.00 of 
notes, and heaving made default, this bill te fereelore wae 


filed, The chaneeller decreed a feresiosure, 


The chattel sortenge whieh it is here sought to foree 


close wee invclved end considered by thie court in Vinje v. 


Pagles, (General Humber 26912). We there seid, “On Wédnesday, 


Becember 17, 1919, the property described in the chattel morte 


gage, given by the Sarleye, which included the leasehold intere 


est of the sertgegere in the premises * * * was sold at public 


geale and bought in by Cemund and “ivin Vinje," etc., anc éecided 


that the Vinjes, by purchasing at the mortgage sale, became 


entitled tc obtain persersion of the premiser in a forcible 


detainer preceeding. 
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The power of sale in the mortgege haying been 
exercised the question then arises, what ground ie there new for 
a foreclosure? A bill to foreclose does not lie unleas there 
is property to be sequestered and rold te liquidate a debt. 
Here, the Vinjes have exercised the power in the wortgasze, have 
wold all the preverty if doseribed, «nd thenselves have become 
the purchasers and get mich title to the leasehold interest 
thet we held they were entitled te obtain pessession in a foree 
ible deteainer mit. 


As there are now no proverty Fighte left, whieh it is 
the particuler function of a ceurt of equity to take cherge of, 
in ord= te ageiest in the liquidation ef the indebtedness, there b 
is no equitable jurisdiction available, and the erediter is ree 
etricted@ and relegated to his action at law. in giher words, 
there is ne right be a foreclosure in equity where there exists 


eniy « debi for whieh there ic an adequate remedy et law. 


When the mertgagee in a chattel mortgage by reseon 
of the defsalt of the mortgager exervises legally his right 
and power te sell, and s ssle is mede and the title passes, 
thet instrument, then, as a mortgage, is funetus efficie, 


and will net sippert « sult te foreclese. 


It wae argued in the former case (Gen. No. 25912) en 
behelf of the Yinjes, for the ourpose ef eateblishing the right 
to an action for forcible detainer, that the sale ef besember 
1919, gave them tithe to all the preperty deseribed in the 
mortgaga, and now, here, it is argued for them, that they 
should be allewed the sid of = court of equity te sequester 
for them that which they have admitted and urged, already bee 
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lemge to them, he two pogitions are irreconcilable. 


Cf course, what is said in Eansant v. Allen, 23 111. 
SO, ie true, that "a erediter by note and wortgage has several 


Yemediecr, either and all of which he may purene antil his 
debt is satisifed”®, that 


“He may bring his secticn upon the nete; or put 
himeelf in poesesricn of the rents and prefits by on 
ejectment after condition breken, or, if the mertgage 
be recorded, proceed by goire ; en the recerd and 
obtain a judgment to seli the land; or he may file hie 
bill in chencery for « striet foreelosure ef the equity 
ef redewption, which courte will allow under a proper 
state eof circumstances, or file a bill for ferecslosure 
and sale, which is the usual prectice in this state.* 
fhat, "If the ereditor obtains judgment en the note, a 
sale of the land under the execution is a sale only of 
the equity of redemption, 2nd the money raised by the 
enle is satisfaction of the mortgage pro tanto, ani he 
may have ejectment against the purchaser upen the morte 
gage, if he de«s net himself become the purchaser if 
the mortgage is net fully satiefied." That, *A judgment 
on the note, without eaxtlefaction, is no bar to & proe 
eeeding in equity to foreeclese,end the twe suite may 
be pending at the seme tine. * 


Here, sewever, in the instant crave the nortesze, 
gua mortgage, was already exhausted and the preperty all seld, 


and saetually purchased by the VYinjes themselves, 


We are of the svinion that the chancellor erred in 
taking jurisdiction of the bill to fereclese and entering a 
decree of foreclesure. the decree will be reversed and the 


bill diemgiaeed for want of equity. 
BDeCRES REVERSED AND SUIT BISMISSty, 


O'CONNOR, P.J. AND THOMSON, J. CONCUR. 
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BURADELLE DAWECM, 


Sa ne 


\ Defendant in erfer, 
: é BRAC TO 
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HDMI WILLIAMS) | 


Aeintit in Brror. 
\ y 
Le Pork Tra ee* Hf 
~ ewe icehhe OU 
MR. JUSTIO®’ TAYLOR delivered the opinion of the 


courte 


On August 29, 1919, the plmintiff, Yuradelle lawson, 
filed a praecipe in the office ef the clerk ef the Superior 
eourt requesting the issuance of a summons in on action on 
the cave against Rddie Williams (the defendent) and one Peter 


BR. Elein, returnable te the Ceteber term, A. 1919, 


On the came day, @ sumone was iswaed sand directed 
te the Sheriff of Cock ‘eunty comuanding him te cssemen Villieme 
and Klein to appear before the Guperier eourt on the firet day 
ef the term which began the first “Wonday of Ceteher, A.D, 1919. 


fhe summons was duly served by the sheriff en the dee 
fendeanit, Sddie Yilliame on September 1, 1919, beth by reading 
and delivering a copy to him. The return ae te Elein was 
*Het found in my County.* 


On Tenuary 15, 1921, the plaintiff, Maradeile Daweon, 
through her atterney filed a declaration alleging that while 
@ pessenger in a taxicab and being earried for hire to her dese 
tinaticn, she was injured through the negligent driving ef 
Williams. The ad damnum was $4,00°,0€. 
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Gm motien ef the plaintiff, on Nareh 23, 1921, 
it appearing to the court thet due persenal service had 
been hed en the defendant, #iliiame, for at least ten days 
before the first @ny ef the term, tae default ef Williams 
was entered of record, That order recited “wherefore the 
plaintiff ought to heave and recover of and from the defendant, 
Bddie Wiliiame, her domages sustained herein by reason ef the 


preni ver, * 


Gn May @, 1922, om xotien ef the plaintiff's attere 
ney, it wee erdered thet all papere and preeceedings in the 
enuce be amended bydiscontinuingwi thout corte as to the dee 
fandant Kiein. And on the «nme day the assexementeof the 
Plaintiff's damages wan referred te mo jury snd » verdict 
rendered ac follewe:; “We the jury find the defencont guilty 
and sesers the plmintiff's damages at the san of twentyefive 
theurand dollars.* Upen that verdict judgment in the sum of 
$2600.00 wes then entered, 


Gn July 16, 1981, the recerd shews the followings 
“Now on thie day ii ie eréered that the defendant's metien te 
Vacate and vet aside the default and judgement heretofore 
entered herein and quash the writ ef executien iseued in 
seid couse be and ies herehy overruled anc denied, te which 


the defendant exmepts.* 


fhe assignment of errors by counsel for the ¢efend,~ 
ant is as fellowate (1) Yhe court erred in entering the order 
ef Harch 24, 1921, which undertock to put the defendant, #ilie 
jams, in default, and in ordering an assecmnent of the plaine 
tiff's damagee. (2) The court erred in entering the erder of 
Kay 9, 1921, in cslling = jury te assess the plaintiff's dame 
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agew. (3) The sourt erred in entering judgeent againet the 
defendant, Willieme, and (4) the court erred in overruling 
the defendant*s motion ie vaente the judgment and set anide 


the order of default. 


It ig eonteanded by counsel for the defendant that 
where «a defendant ie served with sunmens ten days before the 
term of court and no declaration is filed until efter the 
commencement ef the next succeeding term ii is errer te 
render judgement ageinet the defendant witheut a rule and 
eervies ef it on him, te plesdy that «2 defendant in such « 


ease is net in default. 


The mammens was issued Aagust 29, 1919, and made 
returnable to the Ceteber term of 1919. It was served on 
the defendiunt September 1, 1929, which wae mere than ten 
dnye wefere the Ceteber term. He declaration wes filed either 


to the ateber or Sovember terg of 1919. 


We declaration wax filed until January 45, 1941, 
more than fifteen monthe after the Ceteber term of 1919, te 
which the sumzons wae returnable, %o appearance or plea war 
filed on behalf ef the defendant at any time. Section 32 of 
Chapter 110, (Sahill's Statutes, 1921.) provides, substentially, 
thet if a plaintiff dees rot file his declaration ten days 
before the term ef the sourt te whieh the summons is made 
returnable, the court ehall sentinue the scnuses and if the 
gecleration shall net be filed ten caye vefore the ceaond 
term of th« court, the defendant shell he ehtitied te « 


judguent as in ense ef acnsuit, 
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the plaintiff having filed hem declaration fifteen 
months after the return term, and the defendant having filed 
neither appearance ser plea, and having made ne “otien fer a 
neneshit, was he, the plaintiff, without neties te the defende 
ant, entitled te =» judgment? The reasoning in the fellowing 


gases, incline us te the conclusion that he wen mete Beedy v. 


Thomas, 79 111. 247; Beott v. Grimoe, 35 11. 164; Fish v. Reges, 
46 Ili, Apo. 428; Bmith v. Little, 53 i111. App. 157; Gernsey v. 
Sebwartg, 154 i111. App. 154; fubin v. Haynor, 181 111. App. 403; 
Beamesderfer v. Cermak, 203 i11, App. 204. According to there 
ences the geurt erred in entering the default of the defendant 
witheut netiee and witheut = rule te plead. in Pratt ve. Grimes, 
35 L1l. 164, the eoirt said: 


“Yndeuttedly, the right is one which mny be 
waived, »uti we think a party should, at least, nave 
an @ppertunity to be heard before he in te be conside 
ered as having wnived that right. 

Bleven days after the declaration was Tiled, snd 
on the firnt day of the next term thereatter, a judge 
meni ene rendered against the defendant by default, 
without taking any rule requiring him to plead, end 
witheut any netice te Kim, The reeord eheve ne waiver 
ef the @efendent's rigot te have the exit dipaiesed, 
We think it wee an error in disregarding the condle 
tien ef the record az it then stood, in esniering « 
judgment hy default, without a rule, and service of 
it, requiring the dsfendent te plead. 

He was not, under the sircumetencee, in defrult, 
amd he should have been placed in that situaticen befere 
a judgment wee rendered ageinet him by reason of it. 
Ordinarily, a party who, without any rule, faile te 
plead sceording te the practice ef the court, ie in 
dofeult; ts perty woo is net required te glead 
— be suid te be in default for net so 

cing. 


the defencent net heving waived hie right te a judge 
ment as in case of nonesuit, end ne notice ef any wetion or rule 
having been given him, it wae error to render & judgment sgzinet 


him by defeult. ie motion te vaeate the judguent should have 
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been aliewed. And, further, no rule upen the def méant 
te plead may be made, if he insists upen hie right to a 


non- suit. 


The judgment is, therefere, reversed «nd ihe 


seuse remanded. 


REVERSED ABE ReMABDYD, 


THOMSON J, AND O'CONNOR, P.J. comcUR, 
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Bee TWITTY caWaeths BALANCER TER OPLBIOS OF THE GOUaE,. 

The sumplainunta, dohn Silbert, Gharies Sriakin and 4.lenry 
Geldstein, on Desamber 14,19%1,2i)04 o bhlL of complaint pray. 
ing for the appointment of a reselver for the defendant, 
Lipaner aetor Company, a aoxporation. ‘n Sovembex CY,1921, the 
Onsnatiior, after a hearine upem the bil and anmwer, and 
evidense WKieh waa lnivrodueed, appointed one Jaguk Glémun as 
reeclwar, nia iv #8 inberlooutery appesl from that order, 

She plesdinge, offidavite and avidemse inivodvesd ahow 
etbetantially the follewing;-The dutenmdent, Lipwser Zotor Company 
‘#* gargeration, with & oepltel steak ox 940,is70,00, divided inte 
00 sherge et ©60.0¢ gach, om amd prior to Maly 17,1966, mae the 
ewhex of gertiin ical astute situated at S666 North Raleted 
itreet, Ghicngs, which wow iwpreveé with « briek gercge werth 
approximately from 950,000 to $80,000.00, fhe only other 
preperty owned by the eoopeny eongisted of some equipment and 
effies furvitaure worth epprexiweteig 71,800.00 and tee aatomo-~ 
biles wrth sheut 92,900.00. The gompang was orginised “etober 
69,3019, for the purpose of manufacturing, Gelling and dealing 


in satomobiles, moter vehicles and asvenceries amd te assintain 
and operate & gurage for sterage ond for repsiring autoupsiiss, 


it dees nat appeay that at amy tine after its ozgouiseation the 
eompany 444 any Gusiness euch as 14 wae ox pumiged fer. Lipener, 
whe wae chiet emecative and wie was supposed te tune charge 

of Sao autemoblie business, sold ent Sis stook and Lett 

the sorsoration to the Spring of ko, 
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tho witness Srenand, who was egeeretary after October 4, 
1920, and familisr with the eaffaira of the company in the 
Suamer of that year, testified that at that time it was in- 
sclvent; that the company owed interest on a first mortgage 


te the State bank of Chicago and also owed a second mortgage 
for $2190.00, and that there were other creditors preesing 


for payment. On the real estate of the company, which was 
practically 411 the property it owned, thare were two 


mortgages; a first mortgsge to seeure $7000.00 and 
& Becond mortgage to secure $2100.00, Suit was brought by 


one Zthel lich], wife of iiehl, the president of the 
corporation, to foreslose the segend mortgage, on the ground 
that the first instellment of interest which came duo on 
Janusry 7,1921,was unpaid, 


ia the Summer of 1920 the garage was rented by the company 
to A. Heury Goldstein at $500,00 a month, Upon a default in 
the payment of the rent, the property was then rented to his 
father, one Harry Goldstein, Bn. rental ef $160.00 for the 
first month and £00.60 00 /thoreafter. The rent under that 
lease has been paid regularly and is apparently its only 
soures of revenue. 

Breanand testified further thut at the time the lease 
te 4. Henry Goldstein was made, there was assigned to one 
Walter Bisbing 910,500.00 of stock and that et that time 
Bisbing was not an officer ef the eorporation. 

4. lienry Goldstein testified that he rented the garage 
in the Summer of 1950 for the purpose of putting the garage 
back on its feet; that he was there about three weeks when 
he kecame ill; that they them cancelled hia lease and made @ 
new lease; to his father; that at the time of the original 
lease to him he essigned $10,500.00 worth of stock in the 
sompany to Bisbing, an offiser of the corporation, as 
collateral security for the payment of the rent; that he 


has offered te pay the $600.00 which he owes under the first 


lease if the stock ie returned to hia. He further testified 
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that Mehl undertook to intimidate the steckholders by telling 
them he was going to foreclose; that Mehl told Silbert and 
Bisbing, oo-compleinants, that unless they gave him 

their stook for twenty cents on the dollar he would cause 

the place to become vacant and not let it be rented at that 
time, and that he, through hia attorney, would see that they 
would lose @ll their rights by a foreclovwure of the seoond morte 
gage which he held; that Nehl transferred the mortgage to 

his wife and that she begam suit through her attorney, Branand, 
who alse represented ir. Mehi. 

Om the other hand it ie the testimony of Bisbing that 
A&A. Henry Goldstein aesigned the stosk in question te him person- 
ally in hie owm right aw a consideration for money furnished by 
hin, Bisbing, to 4. Hemry Goldwtein, ani that the stock is 
now in his possession and is hie own absolute property. 

In the Swamer of 1920 when lranand became secretary the 
eorporation wus indebted to the Chioago Tribune for over 9400.00 
which amount was subsequently settled for »£80,U0; to the Daily 
News for $200.00, which was subseyuently setiled for (120.00, 
The property had been sold for taxes, which taxes were subse- 
quently paid, and amounted, with penalties, to over $700.00. 
fhe interest on the firet mortgage was 9450.00 per year, and 
Which was past due in the Summer of 1940, was subsequently paid. 
fhe rent fwom the present tenant is $2400.00 per year. 

In the bill cf somplaint it wae alieged, among other things, 
“thet said Herman ¥. Kehl end Walter Bronand, Jr., are re- 


spectively president end secretary of the corporation and 
have or should have on hand thea belonging to said corporation, 


a 
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$4250.00, and thet the alleged default wpon said interest note 
ie mereiy & pretended default and is made fox the purpose of 
dissipating the sasets of said corporation, ami permitting 
eid Herman F. Mehl, through the instrueentelity of his wife, 
to Seuure eouplete contral ef the asaets of said eorporation, 
and thet there is lw faet ao default and would be no default 
Upon any indebiedneas of gald eerporation if sald Kormen ¥, 
ehi and Aebert bronand, Jr, would aredit to said sorporation 
the money in thely hands," 

it ie further alleged in ¢sid bill thet although 
Robert Branamd, Jr. iz complisineant in the foreeloeure suit 
sumnens Was served upon him as seeretary of the corporation 
and "ne person ia defending said suit." 

‘It is the evidence of Sranand wie has been soeretary of 
the sompany sinse Ovteber €,19°0, that in Januery or February, 
1921, aa interest eoupon in the sum of $75.60 waa presented 
for payment but at thet tinue there were no funds available te 
' pay it end on april 26,1921, 6 bill was filed te bave the 
mortguge foreclosed. 

Phe question arises, 40 the sirgumetances aa shown by the 
plaintiif’s affidavite and evidence, justify the appointment 
of a reeoiver. Of course, such an apvointment as aade by the 
ghancellor is tan\amourmt to diaselving the ecrperation by = 
deeres in equity. it is a gonersi fule that a Court of 
Chancery may appoint a reseliver oniy where anthorised by 





a etatute. There are some exceptions. in Blanaha 


the following language wae used; 





"a steekholder may inveke and eet in motion the powers of 


a gourt cf equity to appoint a reseiver where the corporation 


ie fraudulently miawanaged by the offlsers, whereby it isa in 










“te eagung, 088 ols haw 82 haw dusted Loperpan 
enitharos ime uokswxerues Bisa Xe wsoube ot | 
voban okt ke qtilazaomrwank edt dyes? coset 
Spi iy cap gg cy EE : 
Ba: acs a cant ee 
eae 4 moat bie 24 mostwregtng bios Te sia halite 
wokaaaqnee Bice of Titers Mvon xb hummer Hed 















* thenettia eek ‘kaa haw aid da : 
tau wmmeolewant ed ah routaeine 42 ae en 











adi Gd swede 6e 


Hi | Seppamtes Loge etd xt ivawt ‘ibaiblliahde’ bas af svenltts wexuss 
i | ed? gf ober o9 tremtetoces Be dowe (ow mee ‘He ‘t 
Be YE aokieredtey edd petetowesn of tamemsiaiet en ad 





ee dhdnahiclodouelianabsenmupdeiaitabniaciinsive: 
a Qo Beebvodtan eeede YiAe tev ietet a dxbogge yan y 
as ig al vane Reqoony Smee owe seed Vee, 

' phone enw sicnansiit quiweitok wd? hil OBS 





~be 

imminent danger g¥ insvlvency ox hae been rendered ixaolvent 
by reason of gush mismemagement". it is provided ia the 
General Gorporation Ast of 1916 (Gahill’'s Stetutes Uhap. #2, 
See, 6) a8 fellows; “Couria of equity shali have fuli power on 
good guuse wlowa to dissolve wy glava up the buslases of any 
eorporation, to agppoiat « receiver therefor who shall bave 
authority *** te sue in ali courts and de ail things neusaaary 
te gioging up ite ofisire as evmmandeé by tas decree of such 
eourt." 

in the inwtant vase it .2@ shown that tas defendant oorpo- 
ration never puraued the parposs of ite charter; that its 
property sonaiaied ehiefiy of a pleee of real estuie which 
Woe worth from (20,009.00 to $50,000.00; that ite only source 
ef revenue wae the rent which 1% received at the rate oF 
$200.00 o month under a lossy to ome Goldwteia; that the 
real sstate was subject to two mortgages, one of $1000.00 
and ome of $5100.00, whieh letter was in pregees of fore. 
elesure ewhng to the failure of the defendant te pay Lotereet 
6G itis iniedtetaeeer, 

Although the sharge of ecnepiraey in the bill ef complaint 
ia met entirely in eonformity sith shat the evidenge tends 
to preve, stili it ia omly fairy to say that 1¢ dees etarge 
Meal, the prasident of tho aoapany, and ethers, with & 
eeoneerted effort to show) the sonuplaining stockholders and 
the go:porvation through the foresicsure of ths sedend 
mortgage out of the real estate in question, The avidense 
ef 4. Senry Goldstein supports the charge of aon spiracy. 

fhe chenevllor saw the witnerees and eoncidered *he 
evidense which they gave ce “Gli ae the pleadings in tke 


ease, and was in a better powiticn te asterpmine the nevesuity, 
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af amy, ior a reosiver, than we are. 

it would seem, under al) the olrowmetences, considaring 
that the eorporation hae eeased deving business, Af in foot 
4% ever begam; that pragtiaally ite oniy property Le 
Seal evtate apon which there are to suaxrtguged; that sheve 
4@ @oager by rewoon of the eoniuet ur tae owner OF the aoqond 
mertuege through her husband, Gokhi, presiivst of the detwuadant 
ecmpany, that the ageets of the duiendant company may be 
frauduleatly diaposed of to the ueriour iajury and dotriment 
ot thw ovmplainanta, thet a roociver ought to be appolated, 
it would «com bet faly Gnd reusemebie os well av ayulteble, 
de such 4 gene a6 thks, where preetienliy the tein) accotea of 
the eorperation ere wsdw up of & tingle pleve ef real oetate 
Waleb muy be ¢aukly and without great wzpanse tuzen churge of 
ond managed if ueseusary for the teuetdt of the etookholders 
and erediters of the eorporstien, ani where there is éanger that 
_ &f the easete are ieft ot the mareg of the defendant they mag 
be lout te the ereiitexys api gtoakboliera, to erder 4 reseivyer,. 

if we veooiver wore apyointed 1% alight weld be, cuoumiog 
the allegutione of the b1ii to be tre, whlek Silegations 
are not all denied by the avidence that the worporate preperty 
would be waeted. If tho sbjowt of the foreclosure of tao 
agound mortgage, weigh ia presaeated in the meme of She 
wife of ome of the ofiisere of the aorperstion,(smd whieh enit 
@pparently de net boing defended) ie priwarily to abtein aom- 
plete sentrol of pravtisaliy a1) tke a#cets of the aarporetion, 
that io ite reali eetate, and is the seeult of a ecneplracy 
with thebparpose in view, tae oompleitoats ere gexteiniy en- 
titied aa « matieor ef right te the aid of & eowt of equity. 

fhe decree of the chuBoelier is, therevers, aizirmed. 

a2 LHBEU, 

Thomecn J.ami O'Commer P.J. soueur. 
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POLLIR ¥u REASON, et al, 
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gas / ) CIRCUIT SeURT, 
WAKRY S. MEQARTNEY, ? } SOCk COUNTY, 
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' Lien Petitioner, 
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% | # 
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WLLIZ F, Led sew and ouave LEITCH, 


\ napbiddnete, 
4 fe Appellants. .Y Oo | 
/ 225 1.A.698 


@K, JUSTIC’ THORSON delivered the opinion of 


the geurt. 


In this preseeding the Beilway Qormpany filed « 
petiticn to condemn certain preperty, cwned by the respond. 
enter, ten veilvens purpeses. The lien petitioner, Yecartney, 
with one Hmey reprovented the rerpondente in that matter, 
Before the case was reached fer trial the Railway company 
Goneluded te diamize the preeecding and in sonference with 
eounsel fer the respondents it was agreed thet the Sompany 
should pay, #e attorneys’ fees, under previgicns ef the 
etetute relating to that subject (@h.47, See. 10, Gehill, 
BP. 1638) the sum of $10,000.00, and the further sum of 
$1,807.06 an and for costs and expenses ineurred by the 


rerponcents. As set ferth in the cvinien ef thie ceurt en 
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the former aspesl of this care, 





Leiteh, 215 IB]. App. 67, pursuant to the erder of the 


court, the Railesy Company oaic te the clerk ef the court, 
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to abide the further order of the court, the sum ef $5,500.00. 
It appears that the balance of $6,307.06 was paid by the Reile 
way Company to vr. Huey, representing the rempondente, but it 
appears he has retained that mount em acecunt of hie fees, 
The lien petitioner filed cis petition, claiming an atiteorney's 
lien as agninet the funds in the henda of the clerk of the 
court. On the former appeal this court held that "The ultie 
mate question of faet to be cetermined in thie case wee not 
how much ic ir. Neoartney entitled te as feee for hie services 
rendered the respondents under Sis alieged agreement with then, 
but the question is, Yor what amount sheuld he be awarded an 
attorney's lien ar against the money paid inte the court by 
the Reilway Company?" it was further held that the fact that 
Mr. Meeartney ond Ur. Huey, regrerenting the respondents in 
the condenunation preceeding, had agreed with the Railway Come 
pany that the amount te be paid by the company te the rege 
pendents under the etatute, ae and fer their attorneys’ fees, 
sheuild be the gum of $10,000.00, operated te estop then frem 
Claiming more than that amount as their jeint and several fees 
gue then from the rompondents, for servicer rendered in that 
proceeding end, further, that their feex would not neeossarily 
be an equal amount, but sheuid be fer such vreporticonate parte 
of the $10,000.00 as it could be shown the services each of them 
had rendered entitled them te. It appeared frem the record 
that Yr. Yeeartney had rendered certain services for the 
Mieses Leiteh, which were rot directly involved in the cone 
demnation proceeding, but for which he might be entitled te 
certain fees, as te whieh, hewever, he would net be entitled 
te @ lien agzinat the fund paid into eceurt by the Hailway 
Sompany under the previsions of the statute, inasmuch as 


such fund had te deo eelely with services rendered by counsel 
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direetly in connection with the condemnation proceeding. 

On the former appeal the judgment ef the trial court was ree 
Versed and the cause remanded with directions to the trial 
court te determine the amount of the fers to which the lien 
petitioner wae entiticd for services rendered in conneotion 
with the condemnation care, and to further find the amount 

fer which the liem petitioner sight be entitled te = lien as 
ageinet the funde in the hands ef the olerk ef the aourt, 

We endeavored to make it clear in the former cpimien, that 

for the reasenm alrendy stated, Ur. “ecartney and Mr. tbey 
tegether should be limited in the amount te be charged the 
Misses, Leiteh for legal servicer in the «ondemmation care, 
te the sun ef $10, (40.003 thet the trial ceurt sheuld determine 
what part ef the (16,0°¢6,¢0 the lien petitioner ware mtitiled 
te ae feee in that ease; that heaving determined thet question, 
there sheild be deducted from that amount the tetel paymente 
the Leitch sisters had made te the lien petitioner on aceeunt 
of his fees and that the petitioner should be given om lien for 


the telance, 


After the cause was recsanded, a hearing was head in 
the Cireult Ceurt on the foregoing questions end the court 
found that My, Meoartney ond Mr. Huey were entitied te the 
$10,000.60, aw and fer their fees fer servicer rendered in 
the condexnation gare, in the perperticn ef seven tenths 
te “r. Heeartney end three tenths to Ur. Muey, and that ef 
the $7,000.C@ to whieh “r. Seeartney would be entitied, he 
hed been paid $4,569,06, leaving wtill due him the sum of 
$2,430.94, 


In the order from which the former apseal wee 
taken, the court feund that the iien petitioner wan entitled 
te a total of 27,006.00 am and fer hie fees for services rene 
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dered, Li epvears from the reserd now hefere ue that in the 
last hearing of thie matter in the trial court, it wes held 
that $@20¢.CO of that amount represented feen for servicers 
which were rendered by Mre Meourtney cuteide of ine condemnae 
tion case, and thet the total ascunt to which he wee entitled 
as feen for the services rendered in the condemnation cace wan 
$6,80¢.00, Fro that ameunt there wae deducted the payments 
My. Neoartney had received, samely, $4,569,606, leaving a 
balance of $2,330.94, whieh the court found wes still due 

the lien petitioner from the respondents for fees in the eone 
demnation vase, on which sueunt the court allewed the lien 
petitioner intereet at 5 per gent frem spril 3, 1918, sxounting 
te $278,48, which sume the court adjudged and decreed that 

the clerk pay to the Liem petitioner eit ef the funde in hie 
bende in thie cose, “rem that order, the reependente have 
perfected thie ap» emi. 


In suppert of the appeal the respondents firet 
Claim that on the rehearing of this maiter after the care 
had heen reversed and remanded to the tris) ceurt, the court 
erred in sustaining the petitioner's objections ta their 
motion that Hr, Huey be made a party te the preceedings. In 
our opinion the court did sot err in thin regard. the sole 
iesue in this matter ie one between the lien petitioner and 
the reependents, involving the smount fer whieh the lien 
petitioner is entitled te a lien as ageinst the funds in 
the hands ef the alerk of the court, it being apparent that 
the reapondenta would be entitled te the balence of that 
fund after such lien wae satisfied. If “r. Maey has secured 
possession of that part of the 210,00¢.00 ever and abere tha 


ameunt thet wee paid te the elerk eof the court and if that 
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amount hag been retained by him and that ancunmt, together with 
the amcunt whieh the resvendente head paid Mr. Tuey on account 
of his feen, is in excess of the amount to whieh he is entitled 
as fees, that is a eter which veust be settled by the reepéne 
dents and Mr. Huey, We see no resmen why that controverry 
should ineumber the record of this preeecding, which invelves 
solely a question as between lr, Necertney and the respendente 


on the question ef hie fees, 


The regpoendente make the further point that the 
Cireuit court erred in denying their metion fer a trial by 
jury, vat the point war not argued and it wust therefere be 
considered ae having been waived. f eeurge, the eentention 


ig net tenable. 


It is further urged in suppert ofthe ssvend that 
the trial court erred in allewing interest ta the Lien petie 
tiener, The interest allowed Wy the trial eourt wac from the 
dete of the original erder entered on the petition filed by 
Ur. Meoartney, which wee the erder apsealed from on the 
fermer appeal. In the brief filed by the appellee petiticner 
on thie appeml, in referring to this question ef the ellewe 
ance of interest by the trial court, the petiticner maintains 
that he wae entitled te interest under the statute. He clains 
interest on the $2,230.94, for which he woe given a lien, 
frex the date of the crder of the trial court from which thie 
appeal was taken, namely, July 6, 1920, Hat apparently, the 
further eleim ie made that although the petitioner is oie 
entitled te a lien as against the funde in the bande ef the 
elerk ef the court te the extent ef $2,230.94, he will ultie 
mately be entitied te recover from the respondents es and 


fer ai) ef hie services rendered for them, including thoes 
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net direetly connected with the condemnation cave, the 
tetal cum of $2,430.94, in sddition te the anounte he 
has clrendy been paid, sud that the original decision 

in the Gdrewit “eurt, from which the former append wae 
taken, amcunted te an award to that effect and that, 
therefore, undsr the provisions of the statute relating 
te interest (Sec. & and 3, chapter 74, Gehill, p. 2090. 
2091) he sheuld be given interset frem the date of such 
former decision. in our opinion the trial court erred 
in allewing any interest sit ali. The only question be- 
fere the court in this proceeding involves a deoterminge 
tien ef the praser amount te be omid the lien petitioner 
out ef « fund which hae been paid in te the clerk ef the 
cart, as and for siterney&' fees by the Railway Company, 
under the provisions of the ‘tatute on Muinent Someain. 
The petitioner in neo event sould slaim interest en the 
amount for whieh it has been found he is entitled te s 
lien under the order of the Ciroult Court here apoealed 
from, fer any peried ef time prior te the date of such 
order. But, in cur epinion, the petitioner should not 
Feecever any fum as interest frem the reependente er frem 
that part ef the fund in the hende of the clerk of the 
scourt to which the respondents will be entitled after 
that porticn to which the petitioner hae been found te 
be entitied, bae been paid, 


For the rvasene stated the judgment of the dire 
cuit court, appealed from, is modified by eliminating 
therefrem all provisions relating te interest, and the 
said judgment es so medified, awarding the lien petiticner 
the sum of $2,230,94 from the funds i» the hands ef the 
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aTe 
clerk of the latter court in thie cane, ia affirmed, 


In cur opinion there is much merit in the sone 
tention of ceunsel for the weependents te the effect that 
said reependents have been deprived of the use ef the 
funds to which they were entitled, and have been put te 
much additicnal expense, due in « large part te a cone 
troverry between the two lawyers retained te represent 
them in the proceedings originally brought by the Keile 
way Company, end, under thi circumstances we are of the 
opinion that the costs incident te the prosesdinge in 
the trial ecurt follewing the former deciaicn in thie 
court, and the costs in thie court on thie appeal should 


be borne by the lien petitioner. 


SUDGMENT MODIFISD AND AFPIRMED, 


O'CGHNOR, P.d. AND TAYLOR, J. SOHCUR, 
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Opinion filed May 17, 1922 


CKIMIBAL CURT, 


SOCK Sc untY,. 





UR, JUSTIC’ THONGOY delivered the ovinion of 


the eourt. 


By thie writ ef errer, the plaintiff in errer, 
Rlyesek, seeks to reveree the judgment of the Criminal Court 
ef Ceck County, by which he was found guilty of contributing 
te the delinguency ef a female child, upon which finding end 
judgment he was venteneed to serve one year in the State 


Reformitery at Pontiacs end tc pay a fine of S200.0¢. 


in supgert of the writ of error it ia firret cone 
tended that at the time of the slleged effense the defendant 
wae under the sge of seventeen yeare and thet, therefore, 
the Criminal fourt ef Seek Sounty wae without jurisdiction 
and thet it wae the duty of the trial sourt te turn the 
defendwmt over to the Juvenile Geurt. As te thie point it 
ie sufficient te say that 1% wee not raised by the defendant 
in the trial court. It wag, therefore, weived and connet be 
raised new. Jurisdiction of the pereon is waived by geing 
te trial withext objection. Eeeple v. Bay, #19 111. Apr. 641. 
Furthermore, by paragraph 26 of Article Vi of our Conetitution 
At is provided that the Criminal Court of Geek Tounty shail 


have jurisdiction in all eriminsl cases arising in the county. 
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Ay etatute, the Juvenile Court bee been given concurrent 
juriediction in all e¢riminel canes invelving children 

under certain ages, tat mo sinatute hee been nor could be paered 
having the ¢fect of tering away the jurisdiction of the 
Criminal Court which if hee as .« rerult of the cenetituticons] 


previrton referred te. 


It is next alleged that vefere ene may be found 
guilty of the offense charged in this esse, the State mast 
prove keyond o reasonable deubt thet the female child ine 
VYoived either wan or Beceme a deiinquent. Of course, thie 
ie net the lew, tne may preperly be found guilty of the 
Grime of centributing te the delinquency ef » ehild, under 
the statute, if he knowingly and wilifully doce acts which 
directly tend to render the child delinquent. 


it is further cortend 4 that a ecrtein confession 
ef the defendant, offered and received in evidence, ws ime 
properly reecsived, inasmuch ae the evidence shewed that it 
had not been made voluntarily tut as the reekht of certain 
promises which hed been made te the defendant by the vpelice 
efficer whe arrested him. €" this point there wae a sharp 
ecomfhict in the testimony. The efficer in question tertie 
fied that no such promiece were madey thet he teld the defente 
ant the best thing he could de wee to tell the truth sbeout 
everything he hed dene and further, that eny statenent be made 
might be used against him. She defendent testified that he 
was told by the effiecer thet if he answered ali the questions 
that were put te him in the sffirmative re would be permitied 
te leave the jeil where he was being held end ge te hie heme. 
Ano ther police officer cerreborated the officer above referred 


te, smd testified thet he was in end eut of the reom during the 
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time ef the conversation between that effieer ond the 
defendant, and war present si the time the alleged confession 
was signed by the defendant, ma that there were ne promises 
that he heard, of any eert, Im thie etate of the recerd, the 
finding of the trial court to the effeet that nothing had 
eceurred te interfere with the admissibility of the confession 
ae eviderece, cannot be disturbed. There ecre some Might variae 
tions between the facts relating to the oecurrenes in question, 
ee eet forth intke confeesion and es testified te by the come 
plainming witness. Yhees, however, would net ge te the come 
petency or the admiewibility of the confescion as euch, but 
merely to the weight t be given it ar evidence. The complaine 
ing witness wan one Alice Barkler, a girl of some 12 years. 

In the confession, the child attacked wae referred te ne 
“7, B Parkler*, This wae the name ef the ehiid's father. 

The seecalled confession wae a written statement signed by 
the defendant and by the tem pelice efficers, referred to, as 
witnerses. One ef the effinsrse testified that be wrete out 
the statement ae the defendant renited the facts, Apparently 
this wistake in the teme wae a mictake of the offierr, and, 

in our opinion, éo«s not affect either the validity er the 


Value of the statement ae evidence. 


it is further contended by the defendent, in suppert 
ef this writ of er-or, that the guilt ef the defencent wes net 
established hy the evidence, beyond ol1 reaeenable doubt, but, 
on the contrary, there wae eufficient evidence as te an alibi, 
to warrant thie ceurt in reversing tho judgment of the triel 
court. <A jary eas waived in this care end the hearing wns bee 
fore the ceurt, We have carefully «examined ali of the tevtle 


mony ac we find it in the recerd, The cempleifing witnens 
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teetified that while she was on her way to school, on the 
morning of Pebrunry 11, 1920, between eight thirty and nine 
o'eleak, she experienced the sitack cemplinined ef. The 

echool was about three quarters of a nile from her home and 

at the time she wis attacked she wae about half way te anrhoel,. 
There were no hoases or balldings between her house and the 
eohool, She firret noticed the wen whe ett«cked her, appare 
ently follewing her from behind, end om the other side ef a 
hedges i >t A few moments after she first neticed him, she 
looked agein te see whe wae making the neise she kept hearing 
en the other side of the hedge, end at she did se, the man 
grabbed herg © « He were en army evrerceat ond a cap and he had 
a red beandkershief over hie mcuth and nese, Ae seon ag the 

man grabbed her, she begen to kiek and fight and the atiaek 

wae sot eccompliehed. the testified thet she fought fer 

several moments and then did not remember what eccurred, bat wan 
net able to say whether she lest consciousness. Then it wie 
over, her mouth and lips were bleeding and her clething wme 
bedly torn and disarranged and severed with dirt, by reason ef 
her being threwn to the ground. She immediately conplained 

te her mether and the latter summoned her bushend who mace complaint 
te the police, On ibe fellowing duly 7, the defendant wae sherged, 
by twe boye, with having attempted to hold them up. They were 
in the neighberheed ef the place of business of the father of 
the complaining witness in this case. Ke eame cat inte the 
street and stopped the defendant an he wee walking along, ond 
etarted tc question him. <Avsparenitly he suspected thet thie nen 
might be the man who had attucked his little girl. The entire 


neighberhoed neeme to have been aroused by the cceurrence on 
duly 7, smd ae the defendent was being questioned by wr, 


Parkler, « good many people congregated, and emeng them the 
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complaining witness, Alice Parkler, ier father asked if 

thie wan the man whe hed attocked her. Ghe testified that 

she told her feather, “He wan just almeet like the man; that 
he cerried the same deseription in height and somplexion.* 

Ae to this eceurrence, Hr. Parkler, tertified thet his 
daughter teck about five minutes te decide whether this was 
the man, and during that period, the defendant talked te her 
and ¢leimed he knew her and that he had gene te the same 
wehool she bad, but ehe replied ehe did net remewmher thats that 
he told bis deughter aot te ocauee the defendant unlesr she 
wae absolutely eure; and she smid; “I think thet te the man. 
i am almost sure ef it, be talke like him end ie derk come 
Plezion like he leoked, and sbout bic siae.* Thereupon, 
Parkier turned the dcfendent ever to the police. ihe of ficer 
whe took the defendont inte euetedy teatified thet when he 
searched him he found a revolver containing twe leaded eurte 
ridges, and severs] empty shells. He alse found twe red 
handkerbhiefs, one partly faded and one leoking as if it 

were new; end Be exid the defendant stated that he had beught 
the revolver from another Polish bey the previous December, 
auc thet he ond hie friend went out every Sunday afternoon 
and did some shooting; thet he asked the defendant if be had 
done snything else besides carrying the revelver end that 
later he hsd said te the defendant; "You are the hey thet held 
up this Parkler girl", and that he said he wae; that the wite 
ness asked the defendant hew he wae drerued end he said he had 
an army coat en which he bead precured from 4 friend of bis, 


and thet he put » hendkerchief over his face and arabbed hold 


of the girl and knocked her down; thet he was going te attack 


her but she started ic fight end he heard seme voices of hey» 
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ote 
and girle who were appreaching, end he ran awey. The of fieor 


further testified as to hin writing out the etatement later 
sighed by the defendent enc that he wrete down the facts ax 
atated by the defendant, in thie written statement, it is 

eet forth that when the defendant ay reached the Parkler girl 
he pointed s gum at her and told her to three up her hands; 

that he had « red handkerchief arcund hirer face; that ha got 

held of he® and knocked her dewn ond lifted up her elethes, 

and that he wanted te rage hers and that he then heard veices 
end got seared and got up and ran awry; that on thet morning 

he wore an army overcert thet one John Elyezek gave him; 

that after it wasever he ran through the field end went home. 
The complaining witmeer testified that upon the cecasion in 
question she saw no revolver, Aeferenee haa already been made 
te the substonce of the dsfendont's testimony with regard te the 
making ef the eenfescion. He further testified that when he wae 


arrested, the gun he hed in sie seeket woe ene he had procured 
beenuse of hie desire to have scomething’in the way of a eale- 


bration on the greviceus Yourth ef July and thet at the tine 

ef Aie arreat he had ne leaded oartridges. Be denied that he 
had ever talked to ur, Parkler, the father of the complaining 
witness, im ene part of bin testiceny, «nd in another part 

ef his testimony he says thet be teld “rr. Parkler thet the 
statements he had made in the sliexed canfoesion were true. 

The defendont further denied, entegorically, the alleged secure 


renee here cemplained ef. 


€n the question of the alibi, the d«fendent teatie 


fied that on February 11, he wee @uvloyed by the Here Yurnsee 
So,, Which wae leented some distance away frem the point at 


which the cemplaining witness was stiacked, and that on that 


day he was at work st the furnece company sheps from seven 
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e'cleek in the merning until four thirty in the afterneon, 

(ne H, BR. Clutterhem, the superintendent of the furnace come 
panys testified that the defondent started te work with thea 
about the middle ef January and continued until sometime in 
July; that on February 11, 1920, the defendant werked nine 
hours, beginning st seven in the serning ene quitting at 

feur thirty in the afternoon, the witness preduced cortain 
recerds fer the week ending February 12. Yhere recerde showed 
that the defendant wan eff ene day during thet week, which 

the witness gaid was the firet day ef the week,- “It wae pree 
bably about the sixth.” (mn eresseexemination he stated that 
he gonid net say whether he was present at the factory #11 
@uring the day on the eleventh and thet he eeuld not state 
frem his own personal knowledge that the defendant worked at 
the factory nine hours ov that day; thet all he knew wae that 
the reecerde produced eredited the defendent with nine hours 

on that date, and that mene of it ees over time. Cne Premlin, 
a sheet metal were, ensieyed by the furnace company, wan 
aeked whether the defendent worked there on February ii, and 

he said he eculd not remember; that he had only seen the defende 
ant off once, which was on the eeension ef hie getting hurt in 
some way; this he erid wae during the sumeer. The witness then 
seid he was supe the cefendont was working there every day 
throughthe month of February. Hebert Clutterham testified that tk 
was employed by the furnace company frem about February 6, on; 
that he knew the defendent, whe worked in the same reom vith 
him end thet as far an he could remember, he wee werking there, 
during the dnys in February, when the witness wan there. The 
records produced by the witnese H. H. Clutterhem, whewed that 
there were three days in the week of April 9, when the defendant 
was not working, which would seem te weaken the testimony ef 
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some of hic coeworkers te the effeet that he wan net absent 
from hie work at any tine. these records aleo contraddet 

the tentimeny of the witness Bremlin, who #aid he was sure 

the defendant wae at hin work every day in the month of Febe 
ruary,e the reserds showing that there was at lenet one day 
during the week of February 12, when he wes not working. hen 
it woe sought te introduce these reooris, objection war made, 
unlees it wae ehewn that the witness made them himeelf., He 
was then asked shout this ond he stated that he hed net made 
them himself, It léter developed in hin teatimeny thet one 
Pepper wae the foreman of the plant at the time im avuention 
and thet he made a recerd of the time of the employses on 

slips which he turned inte the office, and apvarenthy W. 
Glutterham, the superintendent, made up the recerd intreduced 
in evidence, from these slips. ithe slipe were net produced 
and the foreman did net teetify, slthouwgh he had been eubpeens- 
ed as a witneres, He wae in eourt the day before he wae ealled 
upen to testify bat did net return the fellowing day ond efferte 
te reach him failed. | 


In this etate wf the record we are net in a position 
te gay that the defendant wae net preven guilty bayond « rearcne 
able deubt. There is a sharp conflict in the evidence, 
The trial court exw the witnesses end heard thes testify and wae 
in a much better position te judge of their eredibility then 
we are. The evidence relating te the alibi is net very convincirg ,- 
ites soouracy is not preperly established and although ebjention 
was mot imsieted upen as te its admiseibility, the weakness ree 


ferred tc affeete ite value materially. 
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Pinelly, the defendant calle attention to the fact 
that upon preying on appeml to thie ceurt, it was sliewed 
upen the condition thet the defendant filec hie bend in the 
sum ef $6,006.00, and that later, vitheut the rnewledge of 
the defendant, the court vyeeated and set aside the order 
fixing bail, and it is centended that in this the trial eourt 
erred, it being the duty of the geurt te stay the mittiaue 
on condition the defendant furnished a geed bond. Thir point 
ie not tensble, the prees dings invelving an appeal frem the 
trial sovurt were irregular, including thet invelving on appeal 
bond, the recerd doce net svow that the defendant made any 
ation requesting the ecurt te stay the mittimus, pending the 
suing ext of a writ of error and the application fer a writ 


ef supersedeas, 


We find ne errer in the record and therefore the 


jJudgaent of the Criminal Court is affirmed. 


APFIREAD, 


G*CCHROR, P.d. AYE TATIOY » ds SGORIUR.. 
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WR, JUSTIC’ THOMSON Gelivered the opinion of 
the ecourt. 


The plaintiff Buhnke, brought this action in sone 
tract in the unicipal Court of Chiesse against Pottinger 
anc Ballard, as coepsrtners deing business as Ballard, 
Pottinger &% Ge., to recover an amount alleged to be due 
him from the defendants on two promissory netes and on an 
mecount stated. The defendsnt, Edward Esllard appeered 
and denied the coepartnership alleged and also that there 
wae any indebtedness due the plinintiff. A triel ware hed 
before the court without a jury, resuiting in e finding fer 


the plaintiff, whese damages were asressed at the sum of 


$801.14. To reverse the judgment of the trial eeurt fer that 


amount, the defendant Ballerd sued out this writ of error. 


It appears from the record that one Frank B, Ballard 


and the defendent Pottinger were in business as a ce@partnere 


ship under the name of Ballard, Pottinger & Co. On April 
5, 1916, Frank E, Ballard died. it also appears that the 
defendant Sdward Ballard and one Whitman, were copartners 


doing business under the name of Ballard, Whitman & Go. 
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After the death of Frank #, Ballard, the firm of Ballard, 
Whitman & Go., acquired the interest of Frank E, Ballard 

or ef his widow, in and tc the assets of the partnership of 
Ballard, Pottinger & Co. (which fact dees net appear in the 
record, except as it is recited in the contract hereinafter 
referred to) and, thereafter, on September 27, 1916, they 
entered into an agreement with Pottinger, appointing then his 
agents, and giving them sutherity te carry on the business of 
Ballard, Pottinger & Ce. for the purpose of winding it up. 
Under thie egreement, this agency was to continue until Jane 
wary 1, 1917. Under date ef Lecember %, 1916, the agency 


agreement wan extended tc and ineluding July 1, 1917. 


fhe plaintiff's claim consisted of three items eo 
one ® premiesory note for $450.00, dated October 1, 1917, and 
another a promissery nete for $175,00, dated fevember 5, 1917, 
each of which notes was signed "Ballard, Pottinger & Co." and 
each one being & renewal note executed te take the place of a 
prior one of like amount. The other item, going to make up 
the plaintiff's elaim, consisted ef an account stated, in 
the sum of $156.90, with interest, It was admitted that one 
ef the netes involved was signed by the defendant Sdward 


Ballard and the other wens signed by Whitman, 


Only one point is urged by the plaintiff-in-errer 
in suppert of his contention that the judgment ef the trial 
court shovid be reversed and this point involves the question 
ef fact as te whether the defendont Edward Eallard, whe spparm 
ently was the son of Frank EB) Ballard, above referred to, was 
a member of the firm of Ballard, Pottinger & Co., or, if not, 
whether he held himself out as a partner se ss to now be pree 


eluded from asserting the contrary. The only issue of fact 
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involved in the evidence has te de with the latter question, 
tamely, the question of whether the defendant Ballard held 
himself out as a partner in the fire of Ballard, Pottinger 

& So. On that peint there is a direct conflict in the evie 
dence. The plaintiff testified that the defendant Ballard 

teld him that he was a member of the firm of Ballard, Pottinger 
& Co., Gousisting of himself, Whitman and Pottinger, This was 
in a conversation occurring eerly in the year 1918. He also 
testified that in a conversation with the defendant Ballard, in 
the presence of Whitman, in June or early in July, 1917, he 
requested a payment on his account due from Ballard, Pettinger 
& Go, "for werk erdered by Ur. Ballard and different members 

of the firm at difierent times"; that the balance then due wes 
$156.00; that Ballard stated they were pretty hard pressed 

fer funds and were not in shape te pay much; that they could 
not give him a check as it had to be countersigned by Mr. Petia 
inger and he was not in. Gne Willis teetified thet in 4 cen~ 
versation he had with the defendant Ballard on Nevember 1, 1916, 
the latter told him that the firm of Ballard, Pottinger & Co. 


consisted of Pottinger, Whitman, and himeelf. 


The defendont Ballard denied that he had ever made the 
representations to the plaintiff abeve referred te, about which 
the latter testified. He admitted that he had hed a conversae 
tion with Willis bat stated thet he did not tell him that he was 
a mindvar of the fire of Ballard, Pottinger & Co., mt that he 
stated te Willis that because of the death ef Yrank B. Ballard, 
the partnership had ceased; that the surviving partner head the 


legal right to wind up the partnership bisiness and that "we 
arranged with Kr, Pottinger to handle it for him ae agents", 


referring apparently te Ballard, Whitman & Go. Ag to the 
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latter conversation, Willis testified in rettial, that he 
wastalking with the defendant about the degth of Frank 2. 
Ballard and he asked the defendant ef whom the firm consisted 
and that the defendent teld him that Yhitman had purchased 
the interest of the widow of Frank &. Ballard in the partnere 
ship and that ‘he (the defendant Ballard) and Whitman had an 
equal share in eoneehalf ef the partnership and that Pottinger 
had the other oneehalf interest. Willie further testified on 
crosseexamnination, that he understeod they were going to wind 
up the business of the firm and pay thelr debvts,e *That is what 
Rdward Ballard told me and he told me that he and Whitman were 


partners, * 


The defendsnt Ballard being recelled, teatified that 
he told Willis thet he and Whitman had purchased the interest 
of Frank 2. Ballard in the firm ef Ballard Fottinger & Co, and 
he further testified that the fact wae that some time prier to 
that time, they ned aequired such interest from a sale in the 
Prebate court, The defendant intreduced in evidence the cone 
tract between Pottinger, Whitman and himself, dated September 
27, 1918. This contract was between Pottinger, as party of the 
firet pert, and Ballard and Whitman as parties of th second 
part, as copartners under the name of Bellard, Whitman & Ce. 
This contract recited the death of Frank E. Ballard and the 
consequent dissolution of Ballard, Pottinger & Co. It reeited 
that the second parties had acquired the interest of Frank &. 
Ballard in the assets of that firm; that the partnership did not 
have sufficient moneys to meet certain open accounts and it was 
the desire to cellect sufficient accounts due the partnership, 
and to sell such of its assets as might be necessary to meet all 


partnership debts, represented by such open accounts, and make @ 
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division ef the remaining assets of the partnership. it fur 
ther reeited that the parties of the second part were willing 
to devote their time up to January 1, 1917 to that end; and 
that the party of the first part was willing that they undere 
take the collection of the accounts owing to bim os the survive 
ing pertner of Ballard, Pettinger & Ce., and the selling of such 
ef its assete as might be necessary for the aforesaid purposes. 
It was then set forth that the party of the. first part, appointe 
ed the parties of the second part his agents, with authority 

te colleet all accounts then due or that might afterward become 
due te the party of the firet part, as the surviving member of 
the firm of Ballard, Fottinger & Se,, and sell sg many of the 
assets of the firm as might be necessary te pay the open ace 
counts then due by the party of the first part as such survive 
ing partner, seid agency to continue to Jamuary 1, 1917. it 
wae agreed further that sll moneys eollected pursuant te this 
ageney were to be deposited in the name of Ballard, Pottinger 
& Co., anc that after expenses were paid, the aceounte of the 
crediters of the firm were to be daly paid. it wae further 
agreed that the parties of the seeond part were to have poate 
essien, sontrel and direetion ef the offices and affairs eof 
Ballard, Pottinger & Co. subject te the right of the first 
perty to keep his desk in the effice and that all business 
transacted by the parties ef the second part was to be in the 
name of Ballard, Pottinger & Co. It was also agreed that each 
ef the partbes ef the second part was to draw out of the funds 
of Ballard, Pottinger & Co., $25.00 per week, which was “not 

to be considered or treated as sslary paid er received by the 
second party, but te be treated and considered as #6 much paid 


and reeeived by them on account of their interest in the firm 


of Ballard, Pottinger & Ce.* 
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On this record we are net in a position to say that the 
finding of the triol court was against the menifest weight of the 
evidence. While the defendant denies that he held himself out 
as a member of the firm of Ballard, Pottinger & Co., there is 
direct evidence to the contrary, submitted in behalf of the plaine 
tiff. Even the contract introduced by the defendant, in an effert 
to establish an agency and dispreve s partnership, contains ¢le- 
ments waoich tend, in some respects, te suppert the plaintiff's 
theory of a partnership liability on the pert of the defendante 
It recites the disselution of the old partnership by reaeon of the 
death of Prank &. Ballard; the purchase by the defendont Ballard 
and Whitman, of the inierest ef the dveeased partner in that parte 
nership, and then, after making previsiens for a continuation ef 
the business on the theery of on agency, it provides for such cone 
tinuance under the partnership name of Ballard, Pottinger & Ce., 
and for a withdrawal of « given aucunt each week, by the defends 
ant Ballard and by Whitman, not ae a salary but “on account of 
their interest in the firm of Ballard, Pottinger & Go." This cone 
tract covered other interssts in a company known as the Maywood 
Company which are not involved here. In our opinion the evidence 
is sufficient to support a judgment for the plaintiff on the 
theory thet at the time the renewal notes which were sued upon 
were executed in the name of the partnership, one by the defende 
ant Ballard and the other by Whitman, and at the time the epen 
account sued upon became a stated account, the defendant hed 
either expressly or impliedly, or in both ways, represented thet 


the then existing partnership, knewn as Ballard, Pottinger & Ce., 
consisted of Pottinger, Whitman and himself, The defendent pejnts 


eut thet the amount owing the plaintiff, with the execption of a 


small part, was owing te him by the partnership of Ballard, 
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Pottinger & Co., prior to the undertaking of Whitman end 
himself to manage the affairs of thet company, under their 
agreement with Pottinger and prior to the time plaintiff 
Claimed the defendant Baliard held himself out as a member of 
the partnership. This is true, but in our opinion, it is not 
material, The two renewal notes sued upon were given after 
that time an the item based on open account became an account 
stated, after thet time, It is contended that there isa net 
suffieient proof of the account steted. With that contention 
we do net agree. There is evidence by the plaintiff which is 
not contradicted, thet in June or July, 1917, he asked the 
defendent Ballerd, in the presence of Whitman, for payment 

on the account due him from Ballard, Pettinger & Co. “for werk 
ordered by ir. Ballard enc different members of the firm at 
different times” and that the defendent stated that they were 
hard pressed and were noi in shape to pey much; that Ballard 
then promised a payment ef $25.06 which wae subsequently made; 
that on the oocasien referred to, the defendsnt said they eould 


net giwe him a check as it had to be countersigned by Pottinger. 


For the reasons stated, the judgment of the Municipal 
Court is offtimed. 


AVPIRME DS 


O&CONNOR, P.J. CONCURS; 
TAYLOR, J, DISSENTS. 
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V8~e \ / SUP®RIOR COUNT, 
4 f COOK coUNTY. 
JAMES ¥. RURABEK, Administrator ) 
of the estate of MARY $TOMPEK, 
deceased, ] 
Plaintiff in Errer. QSveK TT 
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WR. PAESIDING JUSTICES GRIDLEY DELIVARED THE OFINION OF THE COURT. 


On June 17, 1919, during the lifetime of Mary Stompor, 
® judgment by confession on a premissary nete wan entered against 
her in the Superior Court of Cook County for $1927.50, in favor 
of plaintiff. ‘The note is for the principal sum ef #1700, dated 
March 14, 1918, payable on demand to plaintiff's order, with 
interest at 6% per annum after date, and provides for $106 
attorney's fees. On the day of ita date it was signed by 
, @- Stompor, the husband of Mery and «a brother of plaintiff, and 
delivered to plaintiff. On June 15, 1919, %. Stompor, died. On 
June 16, 1919, at the request of glsintiff, Mery itompor placed 
her signature in lead pencil upon the note immediately under thet 
of W. Stompor, while she was on her death bed in a tuberculosis 
hospital in Chicage and not advised of the death on the preceding 
day of *. Stompor. She died intestate on June 23, 1919, (six 
days after the judgement by confession against her had been 
entered) leaving her surviving four miner children as her only 
heirs at lew and next of kin. thortiy thereafter Jemes Fe 
Rerabek was appointed by the Probate Court of Cosk County 
administrater of her estate, and he was alse appointed guardian 
of seid minor children. itubsequently an “erabek's sworn petition 
the judgment confessed was vucated by the Superior Court and he 
was given leave to plead. He filed ae administrator of the extate 


of Mary Gtompor, deceased, severel verified pleas, among them (1) 
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general issue, (2) that Mery Stempor “did not make and deliver the 
writing" as mentioned in the declaretion, and (3) that she signed 
her neme te said note on June 16, 1919, “without any consideration 
to her paid.” after the cmise wae put ot iesue, end after Rerabek, 
ae administrator, etc., had been anbetituted oa defendant, there 
wes m trial before the court without a jury. Plaintiff and one 
witnese in his behalf testified, and Rersbek and two witnesses in 
his behalf testified. The court found the issues fer plaintiff 
end assessed his damoges at 51700, the face of said note, and on 
Bereh 7, 1921, entered judgment for said amount ageinst Rerabek, 

as administrater, etec., te be paid in due course of administration, 
which fudgment it ie sought by this writ of errer te reverse. 

No useful purpose will be served in a discussion in 
detail of the evidence. ‘Suffice is te eay thet while it appears 
that Eary itomper on fune 16, 1919, placed her signature on the 
note at plaintiff's request in the hospital, it alse clearly 
appears thet she wos in a very weak condition beth physicelly end 
mentally, and that she did not receive any consideration at the 
time or at any time from piaintiff or enyone elee for her eeid 
act. We are of the spinien that the judgment egainet ferabek, 
as administrator of her estate, cannot stand, end accordingly it 
is reversed. 


REVERSED WITH PINDING OF PACTS. 


Barnes and Morrill, J3., concur, 
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FINDING OF FACTS. 


We find as facts in this case that the decensed, 
Mary dtomper, at the time che placed her sirnature on the 
note in question did not receive any consideration therefor 
from plaintiff or eny ane elee, and thet said nete, as 
against her or the administrater of her estate, is witheut 


any consideration. 
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BR. FPREGXIVING JUGTION GRIDLEY DLIVERRD THE GPINION CF THE COURT. 


On March 1, 1991, plinintiff (apoeliant) filed in the 
Nunicipal Court of Chicage a complaint in forcible detainer 
against defendants (apvelleca) charging thes with unlawfully 
witiholding from plaintiff the posseasion of cortain premises 
in the City ef Chiesgo. A trial wna had before a jury resulting 
in a verdict finding the defendants not guilty. ‘%ubsequentiy 
“the court entered fudement againet plaintiff fer costs and this 
appeni foellewed. 

It appears thet on Yebruary 26, 1916, plaintiff, by 
written lease, domised the premises to the defendants, Morris 
and Gemuel Joseph, (designated ae parties of the secand part) 
for a term of five years frow \arch 1, 1916 to Februsry 26, 1921, 
at » monthly rental ef $180, paveble in advance; thet subsequently 
the lease was duly aszigned, by oaid lessees to the defendant, 
Joseph “ros. Lumber Co., of which serporation seid lessees are 
officers and stockholders; end thet the defendants were on Kareh 
1, 1921, and «t the time of the trisi, in poseescion of the 
premises. The lense centained the foliowing provision: 

*smd in goneideration of the undertokingsherein contsined 
to be kept ehd performed by the perties of the second part, 
the party of the firet part hereby agrees that at the expiration 
of the term crested by this indenture the parties of the second 
part shell heve the option of renewing thig icsese for on 


additional peried ef five (5) years upon the some terme, 
@eonditions and covenants as are centeined herein, except that 
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the reserved rental shall be the sum of two hundred 
dollars ($200) per month instead of ene mmndred and 
eighty dollars ($180) per month, such option to be 
exereined by the parties of the second part by giving 
tm the party of the first part written notice of their 
intention s® to de ot least six {6) months prier te 
the expiration of the tem created by this demise.” 

Counsel for appellant in hie printed brief here filed 
saye; “The case turns upon the question es to whether the appellees 
(defendants), on or prior to August 31, 1920, gave the eppellant 
(plaintiff) a written notice of their intention to renew. If they 
did, the judgment appesled from is correct. If they did net, the 
eapreliant was entitled te the poavesnaion of the property on March 
1, 1921, and the judgment is errenscous.* 

It appears from defendante’ evidence that on August 33, 
1920, the heuce attorney of defendants, at their request, dictated 
& written notice to a stenogrepher, vhe transcribed it and handed it 
as transcribed, together with an envelope addressed to plaintiff 
at 118 N. iscalle Street, Chicege, (where plaintiff then had his 
effice) to exid attorney; thet sald atterney then esused said notice 
te be signed by the secretary of the defendant corporation, and 
afterwards enclosed the notice se signed in the envelope, so 
addreesed, and sealed and ctamped the envelope and deposited it in 
a United States mail box; end that the letter centaining said netice 
was never returned to the defendants although the envelope bere in 
the upper left hand corner the correct address of the defendant 
corporation. A cepy of the notice referred to is os fellews: 

*imgust 23, 1920. 

Mr. August 6. @echrhein, 
116 B. La “alle St., 
Chiesas, Ili. 
Bear Sins 

This is to notify you that the undersigned assignee of 
lessees under a certain lease entered inte with you on February 
26, 1916, covering premises located at 172701759 Yelliington Ave., 
Chicago, dees hereby exercise its option of renewing ssid lease 
fer an additional period of five yeera upen the same terms, 
conditions and covenants «es are therein contained, except as te 


the reservation of the payment of rentsl of twe hundred deliars 
{ $200 ) per menth.e 
























ee ok 
wie te meas 


bert? exes Yaka ss abd ne lal eX toommed 
avetinage ait <Ateiw oF e@ mohteowy oot mee omemt soon oft ‘ 
tad ievge, ott evog «OSL te se ms ton a Ths xO 8 ta 
yols To ewomet af meitaneat choos be wo be as ate tow rf (3 ; 
wa tom bab cow YW  efoexen at more) betaeces Panes,» 
Se mntonens,  wokansoand oh ae hettiene oaw 
re “seenenenxs at faveniet, exis bas : 
Ton wee te isgaee me tat aeieh bee ‘edaabiie toh wort emneqes = . i 
botadw ah itemet shod? | vdeabaotob: te youtos ts ound oy 
oh hepa een #2 bedtiomnest exe .vedgaaonese a ot sokton “ 
VUtadaly of bereerdhs eqoLomme nn dtiw reityeges “beh 
aks Bat ‘pay Wkenints axed) seme fe stoome eLkniok a 
solton tue Benes nods yonrebta bhoa todd pronwetan hana et { 
fies emoksaragres tmadneted ond te YIadese8 ‘ertt ‘ef bombs 
OF ita lal aay wk bergie ee wo kd ost oad besofons ew 
| mt tt het ts oma bre weokwine ant bequante bao. belese. ba obo 
eplien hiss guiniketnes mettot ont tant bao ixed than cotati b 
ak ood wgeLoone auld Wyse Ls atnabasteh ‘ott vad banat on 1 * 
‘gteder toh str Ie vawtihe Peace ona ane part sek 196 
tewelio? ov #2 ot borte ter aes on ott Ye Neo a snakox 
, eBBGE ,S8 PFamged” 


vatodeton “ef iinuen 
Vee on fe) ae ed ar 
; tt vogaeid? 


My Ane hi 


De wet iste beanderobus ee fads way x ehisen oe ny ease 


“Newritet oo wey Civ otak bexniae pelle WhASTHD 
ac 8¥A | kif ee fo anaatie fa Deda od aout. eo ta ty . 


buat bkay gebvenss te aadiqe at sehen hi 
«terrod came a) mote ateay evi to & anbuae Rewphriene, an cot 
at wo Iqaoxe ,bertavewo nhoved? oss, aa mimanever: bia ay 
@mifer sickens nt La iibetuihe fal Eigayeiiy eet te nobteveenox eat 
1 gta Hi einem Teg a iii 





ob- 


Yours very truly, 
JOSEPH BROS. LIMBER co. 


seore tary. 
Assignee of Yemuel Joseph 
and Merris Joseph." 

the plaintiff, “ehrheim, teatified thet he aid not prior 
te September 1, 1920, or subsequent thereto, receive euch notice, 
or any written notice similer thereto. There was slso testimony 
recgerding certain conversntionse hed between plaintiff and the 
Josephs during the month of September, 1920. 

Counsel for plaintiff firet contends that, ar to the 
desue whether plaintiff received the written notice on or before 
August 3), 1920, the verdict is ageinest the manifest svelght of the 
evidence, it is well settled thst proof of tha matling of a notice 
properly acdressed is prima fecie evidence of its having been ree 
ceived by the party addreswed, and thet this presumption ef fact 
may be rebutted. (Haj. v. american Bottle Co., 182 111. App. 6%, 
’ 6413 Heyer v. Erehn, 114 il. 574, 886; Young v. Clapp, 147 11i. 
174, 190.) where proof ef the meiling of » properly addressed 
notice to thé party is made end seid party denias thot he reesived 
it, the qmestion as to whether he received it is fer the jury to 
determine under »ll the facts and cireumetances in evidence (22 
Corpus Juris, 9. 102, zee, 44; Haj v. American Bottle Co., supra, 
pe 642; Heyer v. Krohn, tupra.) After a careful examination of 





the evidenee in the present case we sre wnable to agree with 
equncel’s contention. 

Geunsel for plaintiff further contends that as « matter 
of law the provision in the lease, above quoted, required that the 
notice be served personally on the lesser (plaintiff) which 
admittedly wes net dome. Ghile it is the law of this wtnte that 
where a stetute requires the civing of notice and there is nothing 
in the context of the law or in the circumstances eof the case to 


show that any other metice was intended, personal netics aust be 
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given, (Haj v. r Be Yae, 261 Tll. 362, 365), and there 
ere cases helding thet where notice is recuired te declare a fore 
feiture under » policy or certificate of insurance, forfeitures 
not being favored by the courts, the notice must be personally 
served, we do not think thet this strict rule should be applied te 
a provision in a written contract requiring a “written notice* 

to be given of intention to axercise an option, as in the present 
came, (Consolidated Comal Co. v. Block & Hlortman Smelting Co., 

63 11. Apr. 565, 572; Had v. American Bottle GCa., supra.) In 
our epinien counsel's csantention is without merit. 





the judgment ef the Municipeal Court is affirmed. 
AF FLAWED. 


Berneo and Morrill, JJ., concur, 
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WR. PXSGIDING JUSTICH GAIDLEY DELIVERRD THe OPIYION OF THE couRT. 


On May @, 1921, pleintiff (appellant) commenced on action 
in replevin in the Manicipal Court of Chierge to reeever the 
possession of s certain mtemobilie sereribed ac “one 1925 Glidemebile, 
Medel 45, serial number 4480." In the affidavit it ia alleged thet 
Pleintiff ia leefully entitied te the posseasion of the sutowebile, 
and that on Bay 6, 1921, the Ahedes Garage Company, defendent, 
wrengfully teck and wronafuliyv detains the same. The balliff took 
it unmier the writ and delivered it to pimintiff. After a trial 
without a jury the court found that the right te the poasession of 
the automebile wan not in the slaintiff, ond, on dune 21, 1921, 
@ntered judgment in favor of defendant and diruated that « «rit of 
retorue habends iesue. This append fallewed. 

The fucts as disclosed from the evidenee are in subs tance 
as foliews; Gn April 6, 1920, ome ©. *. Trump of Gterlinz, Illineis, 
and there doing business under the meme of the Superior Meteor Car 
So., #014 and delivered to one Leonard Jones of the seme plate the 
outemebile in question, As a part of the furchsre price Jones 
gave Trump hie promistery nete for $1260, dated April 6, i920, 
payeble in instslimente of $126 per month fer 10 months. The 
payee wee the Superior Meter Car Co., the name under which Trump 
conducted his businese. To secure the note Jones on the seme day 
executed = chattel mortgage on the sutemobile and the mortgage was 


subsequently recorded. “rump, in the name ef the Superior Ketor 
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Car Ce., endorsed the note and assigned the mortgnge to plaintiff. 
Jones made the monthly paymentea due on the note up to and including 
December, 1929. He did not pey the 9th and 10th inetalimentée due 
on Janusry 6 end Yabruary 6, 1921, respectively. On January 26, 
1921, Jones mrrendered the sutemobile to Trump, the original 
mortgagee, and received in exchange a certain automobile truck, «nd 
Trump agreed te pay te plaintif: the two ungaid insteliments on the 
nete, and, as Jonea (plaintiff's witness) testified, “clean it up.? 
Pursuant to this agreecent Trump came to Chicage priser to February 
6, 1921, Galled on plaintiff’ end informe! Guberne, ite credit man, 
of his transaction with Jones and thet he (trump) had received beck 
from Jones the autamabile and wuld pay plaintiff the two remaining 
instalirente due om the note. OGuborne, plaintiff's witness, testified 
that the arrangement as outlined by Tramp war “sstisfoctery* te pleaine 
tiff. On or abeut Were 26, 1991, “rump drove the nutemorile te 
Chiesze ond there eseld and delivered it, tegether with twe other 
antemobilen, to the smerican Aute “ales Co. On Narch 31, 1921, the 
wmtomahile in svestion wan taken from said ate Sales to. by the 
bailiff of said Wunicipal Court in a replevin action ineti tuted 
by the Pirst Netional Bank of Sterlinc, Illineis, which action was 
‘mabsequentiy dismissed by the bank, the bailiff placing the sau te- 
mobile fer safe kesping in defendant's garage where it wee again 
taken by the bailiff under the replevin writ in the inatant case 
and before it hed been returned te the aute inles Co. Trump did 
not pay plaintiff the two installments due on the Jones note az 
he had agreed to do, © the iast of which matured on February 6, 
192i, 

Under the fnaets as above outlined we are of the opinion 
that plaintiff, ot the time of the commencement of the present | 
replevin sction, May 9, 1921, did net have the fight te the 


possession of the autemobile and that the judmeent appealed from 
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sheuld not be disturbed. It is elewentery that a plaintiff in 
replevin must Prevail, if nt ali, on the etrength of hia own title. 
It appears that, after the Jones note and the chattel mortgage on 
the automobile aecuring it hot heen traneferred to plaintiff by 
Trump, Jones vurrendcred the ontomebile to Trump, the payee of the 
note and original mortgages, ond it wan agreed between them that 
Jones should not pay the tum remaining installwenta due on the note 
and that Trump ¢houl? poy them te plaintiff. It further apoears 
that plaintiff wee st once advised of this arrangement, sanetioned 
it, and in effect agreed that 1¢ would leek to only Trump for such 
paymonts., “© think that these acte af the interested portier had 
the «ffect in law sf releaving the lien of the chattel mortgage 

on the antomobile anc thot when the smerdenn tte Sales Co. pure 
ehesed it fram *rump thet companse ehtained » pead title to it. The 
Jones note, scoured by the chattel mertesgze cn¢d >bavine been assigned 
by the payee, Trump, te plnintif’, wen, under the eirammetances, 
subjcet to the defenses evivting between oadd payee and Jones, the 
‘paper, the same ag if the note war held by orndd peyee. (Cahdlits 
State, “hap. 95, See. 2%; J. & 4. Bhat. Sea, 7409.) Furthermore, 
@ven assuming that the Lien of the chattel mortgage bed net been re- 
leug3i fur the reagons above eteted, plaintiff did not make any 
attempts to tuke pogseseion of th: sutemebile within a reauoneble time 
after Pebrucry 6, 12°1, the day when the last inetellwent on the note 


became due and whieh wae net pai“. ides, 114 JLl. App. 





175, 176.) Plaintiff knowingly permitted the sutemobile te remain in 
the posacosion of Trump an4 made no effert to get possession of At 
until after it bad been sold by Trump on or ehout Koreh 24, 1921, te 
the smerican Avte Galen Co, | 

Yer the reatens indiested the Judgement ef the Purieipsl 
Court de ef firmede 

AF? TRMED » 

Barnes and Horrill, 77., concur. 
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DENNIS MeGARTHY, \ } 
Appellee, ) 
\ /oPPbaL FKOM 
V8. ‘ CIRCUIT COURT, 
\ i COOK COUNTY. 
WRT TOWN MARKET COMPANY,» 
a corporation, 5 i 
Appellant, f oy op FE ¥ i geo pt gy 
, f Wwe lhe ODY 


MR. PRESIDING JUSTIC’ GRIDLEY DELIVORED THE OPINION OF THE COURT. 


Defendant (nppeliant) seeke by this eppeal to reverse 
a judgment for 95,000 rendered againet it on April 36, 1921, 
after verdict, by the Cirmit Court ef Conk County in an action 
for dsmages for personal injuries received by plaintiff about 
9 o'clock on the morning of November 21, 1915, on “est Badison 
street at or near the intersection of Alhany aveme in the city 
of Chiesge, by being struck by defendant's antoetruck, eas tebound 
on Vest Madison street. The district where the accident occurred 
“im a closely built up tisiness district. 

Plaintiff's amended decleration consisted of five counts. 
fhe first chorged general negligence in the operation of the 
automebile; the second that the sutomebile was negligently driven 
at an excessive and dangerous rate of speed; the third that 
defendant negligently failed te blew » horn er give any werning 
of the appreseh ef the eautomotile; and the fourth that the éefendant 
negligently dreve the sutomebvila at a speed in excess of 10 miles 
per hour in a closely tuilt up business district of the citye 
During the trial the fifth count wes withdrawn. OSefendent filed 
@ plea of the general fame, and « special plea that at and just 
before the happening of the accident 1t did not operate or control 
the automobile by any of its servants, and that the automobile was 
not then being operated for or in its behalf. 

Plaintiff was a police officer, then wearing civilian 


Clothes end assigned te duty in the chief"s office, and wie about 
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58 years of age. He had been connected with the police depart- 
ment of the city for over 30 years. On the morning in qiestion 
he left a store, located on the south side of Madison street and 
west of Albany avenue, and welked enst te the corner and started 
to creas Madigcon street. Aw he stepped eff the curb he saw 
defendant's truck coming east on Madison street, travelling in 
the south or east bound street car track, and then more than 100 
feet away from him. He welked te a point abut midway between 
the curb and the south rail of said street oar troeck and stopped 
te aliow the truck to pasa in front of him. About thie time the 
truck, with no material decresse in ite speed, left the track 

and came directly towards plaintiff, whe, thinking that he did 
not have time te return to the gidewalk on’ thet the truck would 
pass behind him, stepped north, and the truck, turning north 
about the seme time, struck him at a point between the east and 
west beund car tracks and knocked him down, rendering him uncon- 
scious for s time, and causing the severe and permanent injuries 
complained of. The testimony was conflicting ss to the speed of 
the truck at snd immediately before the time of the collision, 
plaintiff tectifying that it wes going at the rate of more then 20 
miles per hour, and the driver of the truck testifying thet when 
he firet saw pleintiff, about 75 feet away, its speed was bhout 15 
miles per hour, thet he put on the brekes “s little,” that he 
judged that he "could get by him,” thet when the cellis ion eccurred 
the truck sas running “probably 13 wiles per hour,” and thet after 
the collision he satopped it in about 15 feet and as quickly aa he 
could, It does not appear that the driver, when he saw plaintiff 
in a place of danger, made proper attempts te stop the truck in 
time to aveid the collision as he could heve done. He testified: 
“I was driving probably 15 miles an hour, when I seen « man in the 
street, 28 though he was going te crose; he looked at me and f 


leoked at him; he kept losking «t mo; I kept leoking at him; he 
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started to crosa the atreet, looked sgain and came back; this 
time I was in neutral, my foot on the brake; be commenced to cross 
again; I had plenty of time to turn around him; ne went by the 
third time and came the fourth time; the fourth time he etapped 
right in front of the car; I managed to turn #o thet only the 
fender got him.* 

Counsel for dofendant here contend that plaintiff 
cannot recover because of his contributory negligence. After a 
careful review of the facts and cireumstances disclosed by the 
evidence we cannot agree with the contention. 

Counsel also contend that the declaration is insvfficient 
te sustain the judgment in that in none of the four counts upon 
which the c se wes tried sre there eny express avermente that defende 
ant owed any duty to plaintiff. While this ie #6, each count in 
our opinion avers such «a state of facta that the duty of the 
defendsnt to the plaintiff clearly appears, and this ins mafficient. 
(Ramsay v. Tuthdll Naterisl Co., 295 Ill. 395, 398.) | 

Counsel further contend that the verdict of $8,000 is 
excessive and disslesea passion and prejudice on the part of the 
jury. As o result of the cellieion plaintiff's chin wes eut and 
his back injured, and he euffered a serious fracture of the larger 
bene of the lewer left leg near the knee. He was taken to a 
hespitel where he ranuined four weeks, during which tine he euffered 
much pain and was under the care ef physicians. He was then taken 
te hie heme and received further mecicel trentment. His knee was 
kept in « cast for several months and he dic nat return te werk until 
May 1g 1929. Im February 1950, he wes ansigned to travel a heat, 
but found that becense of hin injured leg he wee unable to perform 
the duties of a patrolman and subsequently resignec his position. 
At the time of the trial he te» tified that ha wns oblige’ te drag 
his leg while going up or down atzirs, and that ofttimes he still 
had pain in the leg. Two physicians testified thit there was @ 


limitation of motion of the leg and « deformity at the knee joint, 
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and that said Limitstion and deformity were permanent. Ye are 
unable te say that the verdict is exesevive. (Grossman v. 
Sasgrave, 75 [Al. App. S85, 586.) 

Counsel further contend that the judgment cannet stand 
because at the time of the accident MoGudre, the driver of the 
truck, was not acting within the seepe of hie employment or in 
the furtherance of the business of the defendant. One Melleville, 
another employee of defendant, wan rising with MeQudre on the 
truck. They were going dewn town for the purpose of getting a 
chouffeur's liconse for Belleville in order that he might theree 
after act so « driver of one of defendant's trucks. Por several 
wecke prior to the accident MeGuire, by direction of defendant, 
had been “breaking in* Helieville os» s chauffeur, and the latter 
had become eufficiently proficient, in Wetuire’s opinion, to drive 
a truck. The evidence wae conflicting on the issue whether or net 
at the time of the sccident both ef those employees were engaged 
in or sbout defendant's business, and whether or net defendant's 
‘president had directed them on that porticular morning to go end 
eet @ licemse for Melleville, Mut it ia undieputed that KeGuire 
had general authority te drive the truck at any time for defende 
ant’s benefit er im connection with its business without acking 
epecial permission, and thet the accident happened during the 
Customary vwarking hours of woth BeGuire and Welleville, far which 
time they were being paid by defendant. Ye think thst the question 
raised by defendant's special plea wae ane for the jury ta decide 
under the evidence. (jwanoutt v. J, M. Trout auto livery Co., 176 
Ili. App. 606, G11; 31 Bares v. Chicsge & Hiverdale Lugher Coe, 
220 Ill. ADD. 354, 361.) Indeed, the defendant by ome of its 
offered instructions, which the ceurt gave, savked the jury to 
decide thie issue, and by their verdict they decided 1t adveraely 
te defendant, and we think properly. 
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Gounsel further contend that the court erred in 
giving certain instructions offered by plaintiff and in refusing 
three instructions offered by defenisnt. #2 have examined the 
given instructions referred to and do not think thet the eourt 
committed prejudicial errer in giving them. The jury were 
fully and fairly instructed. Fifteen inutructions offered by 
defendant were given by the court, ami the refused inutructions 
referred to were, we think, proverly refused, 

Finding no reversible errm: in the record, the 
judgment of the Cireuit Court ia affirmed. 

APP IRMED 


Barnes and Morrill, Jj., concur, 
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MWR. PRESIDING JUSTICE GAIDLEY DELIVS45p THE OPINION OF THE COURT. 


This is an append from « judgement for 3250 rendered 
after verdict againet defendant by the Municipsl Court of 
Chieege in an action for damages for the alleged breach of a 
contract for the sale of certain real estate situated in Chicago, 
Cook County, Ellinote. We brief has been filed in this eppeliate 
court by appellee (plaintiff). 

The action wus commenced on September 11, 191°. In 
Plaintiff's amendet statement of claim, filed Nevember 2, 1917, 
it ide alleged in substance thet om Jaly 7, 1917, plaintiff agreed 
te buy and defendant agreed to sell the premines in question for 
the sum of $1550; thet plaintiff agreed te pay for examination 
of abatract and preparation of deed, and to deposit in escrow on 
aceount the sum of $256, which sum was te be applied on the 
purchase price when the abatract was examined and found mere 
chantable,and further eazreed te pay the balanee ef $1500 on 
éelivery of duads thet defendent seree’ to furnish an abstract 
brought down ta date and « good and merchantable title te the 
premises; that the parties went together te the effice of Harry 
C. Leanon, where plaintiff handed ssid Leemon $259 to be held by 
him in escrow, and defendant handed him an incomplete abstract 
and asked him to have the Chicage Title “ Trust Co. bring the 
same down te date; that the perties ssked ssid Leemon to draft 


a memorandum ef the agreement, which he 4id and handed te ench 
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perty a copy as follows: “"Chiergo, July 7, 1917. Aeseived of 
¥rank Mladich the sum of #250 to be applied on the payment of 

$1550 fer property known as" {Here follows description of the 
property) “te Thomas Malincely ae coon as abstract io exemined and 
Pavced, balance of purchave price to be paid when the deed is 
passed. H. ©. Leemon.*; that on July 26, 1917, defendant asked 
plaintiff fer u payment on eccount and plaintiff handed dof endant 
$50, which defendant credited on the written memorandum ac follows: 
“July 26-17. Sy cash $60. Thomas Nefneely.*; that thereafter 
defendant reeovered hia sbetract from the Chieego Title & Trust 
Co, Wut refused te have sume brought down to date, and refused te 
furnish m signed deed, ani infermed plaintiff thet he would net 
comply with his contract; thot defendant returned to plaintiff ea 
post office money order for the $50 paid him om July 26, 1917, 
which plaintiff holds subfect te defendant's erderss; that notwi the 
etanding plaintiff hase st all times beon ready, willing and able to 
_ carry out all the terms of his contract, and hae effered te do so, 
4efendant has refused to go on with hig scentract, to vlieintif?'s 
demages in the sum of $1001. 

On Novexber 26, 1917, on defendent’s motion, the court 
struck from the files plaintiff's said smended statement éf claim, 
and dismissed the suit at plmintiff's costes, From this fudgment 
plaintiff appealed, and on Yoverber 6, 1918, the 2nd branch 
appellate court fer this district reversed the fudgment and remanded 
the eouse., (HEledich v. KoEneslhy, 212 111. App. 436.) in its opinion 
the 2nd branch court held in mubstance that the trial caurt erred in 
striking from the files pleintiff's amended statement of claim 
because the memorandum set forth therein wuffisiently fulfilled 
the requirements of the atatute of frauds. 

After the remanding order had been filed end the couse 
reinstated in the Wumicipal Court, defendant, on Februsry 25, 


1921, filed en affidavit of merite in which he denied entering 
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inte amy definite agreement with plaintiff on July 7, 1917, te 
sell the premises in question, and alleged thet whatever 
negotiations teok plece about that time were merely preliminary 

te the drefting and signing of a regular ferm of a renal estate 
contract. Uefendoant further alleged in substance that afterwards 
the porties had further negotiations ae te the entering inte 

a more formal real estate contract, but that they were unable to 
agree es to certain terms and conditions; that because of this 
and becuase of the unrensonable delay in completing the deal, 
defendant subsequently declared the deal off and returned the $50 
te plaintiff, which the latter accepted; thrt the exid sum of 
$250, mentioned in said reneipt, wee never turned over to defende 
amt; ‘hat ne tender ef the purchase price wantioned in anid receipt 
was ever made te him; end that eaid receipt by ite express terms 
was made conditional upon the vacsing ef the title t the premises 
by plaintiff. 

The ceuse wae trie? befere « jury. The evidence tended 
te suppert the allegations sontained in defendant's of fidewit of 
merits as te the negetiatiens ané happenings after the execution 
of seid receipt en July 7, 1917, end defendant's endorsement 
thereon of July 26, 1917. It appeared that the parties were unable 
to ngree as to certain termes and cenditions; that becuse of delay 
in the negstixntions defendant declared the deal off and returned 
the 856 (which en July 26, 1917, he had received from plaintiff) 
te plaintiff and thet plaintiff accepted the sawe, that defendant 
never received any portion of the $250, whieh plaintiff placed in 
Leemon's hands en July 7, 1917, and that said sum win received back 
by Plaintiff; thet the title wen never passed by plaintiff; and 
thet ne tender of the full purchase price of $1550 woo ever mada 
by plaintiff to defendant prier te the time defendant elected to 
dealare the dexl off. 

Counsel for defendant contend in substanee thet the 
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judgment is erroneous for the reasons that (1) there wos ne 
meeting of the minds of the parties as te sll the terme and 
conditions of the propesed aale; (2) thet if the receipt of July 
7, 1917, with the subsequent endorsement of defendant thereon be 
treateé as a eentract, it is lacking in mitu@lity because plain- 
tiff did not bind himself to perform unless he should pasa the 
title to the premives; and (3) that the contract being conditional 
upon plaintiff passing the title, defendent hed a right te with-e 
drew his offer to sell before a tender of the full purchese price 
was made by plaintiff. ‘“e think there ia merit in all three 
contentions. The sesond contention is supported by the nases of 
Belton v. Huling, 195 Ill. 384, 392; Friendly v. Slwert, 57 Ore. 
599, 605; and the third centention by the case of Carceran ve 
White, 117 f11. 116, 122. In ux opinion the fudgment should be 
reversed with a finding ef facts, and it is se ordered. 

REVENSED WITH A PINDING CF Facts. 


* Barnes ond Morrili, JJ.,. concur, 
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We find ee faete in thie cnse that the minds of 
the parties did net meet ss to all the terme end conditions 
of the propossd contract of sale of the premiges, and thet 
defendant withdrew his offer te sell the premises to plaine 
tiff at the price of 41556, before plaintiff had passed the 
title and before he had tendered te defendant the amount of 


anid purchase price. 
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DR, LESTER 3, 
AVPRAL FROM MUBICIPAL COURT 
FB. 
GF CHICABO, 
XH, JOMRSON, 


995 1T.A. 656 5 
Fo CF ole WD aD al 
MR. JUSTICE BARNS DALIVEAED YHE OPINION OF THR COURT. 


App@llant sued to reeover a-foo for professional 
services rendered as a physician te defendant's daughter at 
defendant's request. lie smde proof that the usual, reasonsble 
and eustomary feo for auch services was 7169. There wae ne 
proof te the contrary, Defendant and his daughter testified 
a% to the services performed, as to which there was no particular 
eontreversy, but defendant offered ne preef ua to their value. 
The court undertook to decide the matter on hie ewn experiences 
and rendered a judgrwent for $43, It is unnecessary at thio atage 
of development ef eur judicial preceedines to eay the court has 
no right to draw on his experiences in mattors of which he can 
not take judicial netice and plaes them against the undisputed 
evidence of the esse. Acsoriingly the fudgment will be reversed 
with a finding ef facts according to the evidence, 

ARVERGED WITH 4 FINDING OF PagTs, 


ux. Presiding Justice Gridley concurs, 
ur, Justies Borrill tock no part in this saae, 
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We find that appellant, Br. Lester {, Bower, rendered 
professional services for appellee, 4. Johnson, and that the 
usual, reasonable and customary fee therefor ie $169, and that 
no part thereef has been paid to sppellant. 
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" APPEAL FROM MURICIPAL court 
OF CRICAGO, 
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MR, JUSTICH BARNNS DELIVERRD THE OPINIGK OF THA CouUnT. 


Thies is an saetion of forcible detainer brought 
againat appellants to recever certain prauises deseribed in 
an agreement between aprelievs and said appellants, which was 
the only evidence offered by plaintiff to sustain his right of 
agtion, We need not consider whether the agreanent was a icase 
which gave appellee a right te possession ef the premises on 
May 1, 1921, os he claimed, or whether if was o mexe sgrecment 
for a lease, fer, regardless of lis character, the action could 
not be sustained without further preof, it being indispensable 
to plaintiff's right to maintain the suit that defendautea’ 
poasession be shown and a refusal to surrender it on demand. 
(Hersey v. Weetover, 11 111. Apes. 197; Preston v. Davis, 112 
id. 636; MeClusky v. Nelaun, 1% id. 169; Gedair's Ketate v. 
Case, 220 id. 348.) There veing no such preef in this case 
the evidence, therefere, was ineufficient in law to sustain the 
Judgment. It will aceordingly te reversed. 

REVERSED, 


Gridley, P. J., ami Merrili, J., concur. 
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PREFERRED SAVABA. rnc CARER 3 A 
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WA. FUITICS Banwes PULLEY PRX OFIVTOR OF Fe COUT. 


This appeal ie frem «a Judgment fer 2,000 entered upon 
& Verdict in an action of sxawepuit in whieh appellees, treding 
## Republics Cigar Company, e portnerehip, claimed it sold and 
delivered certain cigars to apreiiant, on which iseus ene duly 
taken. 

the gentrealiing queution in whether the verdict end 
Avudgment were againet the weight of the evidence, 

appellant ia a fersign corporation ongoged in the 
manuf «cture and sale of ite own aigers. Jumery 26, 1917, it 
made o eritten agreexent with Walter Tobin, whe maintained ond 
eoncacted « cigas stand in Chiesce fer retelling cigars, te 
fursish him » line of its cigure on soneigmment. Tobin wae to 
render an account ef ‘he etock on hand and resit for asies every 
twe weeks. In December, 1612, he wee im arrears on his remit tenees, 
when « settlement wen had, Yobin givisg sotes in payment for the 
consigned morchaniive he had wold and not paid fer. Appellant and 
Tobin then entered into anothur dike written centrect under which 
their relutions contimied until Juiy, 1919, aprelient in the 
menntine sending geeds on conuicnment and Tebin secacional 
Pemittences. Early in the yeur 1915 apoeliees, through George 
Finselber, ¢nlied on Tebin «nd emld sim a line ef sigertse, and 
continusd to 9¢12 amd bili to him untdi July, 1°19, when he 
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became insolvent, owing spyelieus about $1,000, and appellant 
$9,060 on consigned merchandize, and »e balenes on his netes 
given in December, 1918. Although appelliera claimed at the 
trial that they understoed thot their salen te Tebin were in 
renlity for apreliant they nevertheless brought an attachment 
mit sgaimet Tebin fer the amount of their claim, whereupon 
Tobin's crediters filed « petition in benkruptey agzinct him 
which reewlted in the dissolution of the atiachment amd settlement 
of the Orediterse' claim in the benkruptey eourt. Thereafter 
appelieca brought thie wait om the theery that the oblige tion 
wae pprelient's ead net Terin'ns. 

Kotwithstending itn previews inconsistent attitude in 
attaching the cigar etend, «# Tebin's areoerty, appellete claimed 
at the trial, on very unsatiefxctery evidenee, that there wae 
another eritten agreament between cppeliant aad Tobin whereby 
he wae ta sonduet the cigar etend fer apoelliant upon sslery, 
and that sush agreement woe suboequently destreyed. 

: The evidanee consietei mainiy ef alieged admisciens 
which were spreifiesliv denied, and that oppelliees’ representative 
at the time the beiliff ecught to make a levy under the sttachment 
read to him a sentract «hich provided fer mek enlary. The 
existence ef euch a contract waa expressly denied beth by Tobin 
and epoellant's representutive. 4p @llant's witagseses teatified 
that in suppert of their pretest ageinat «uid levy the centrect 
reed wees the tentract far cersiqument. appellees witnesces did 
not reod er see the contract eo rend and 1% may be readily 
inferred that they misaporehenied ite import duets ae it 
MEXEZLY read. The cigar stand ase leoned to Tobimg he paid the 
rent therefor, kept his bank acacunt in hie own name, checked 
from it in paying hie ewedaterc, remitted te appolinn’t ot the 
wholesale priess according 19 which the goods were bilied to him, 


end vent through bankruptey, payins « amali dividend te his 
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erediters. There was ne evidence of payment of any solary to 
him or of ony sallewance therefor in hia accounting with appellant. 
If sppellees understood that Tebin was a mere agent for appellant 
it ds difficult te understand why they did not bring their 
attachment suit ageinet aprellent. Theat they did net ie incon- 
sistent with bringing the @4% agoinst Tebine Sor io 4t apparent 
why apreliant, engaged as it was im manuf coturing cigers at wholes 
enle prices, should seed or rent te Yay thet clans ef goods from 
others. Tobin wae tuying cigers from severnl deniers. “ thiak 
the undisputed facta are inconsistent with plaintiffe’ theery sf 
the case, and that the verdict wae egsinet the manifest weight 
of the evidence. The fudgeent entered thereon showld be reve reed 
with a finding of feet thet npseliees did net #e11 or deliver 
the goodu in section to appellant. 

ARVARGED WITH VIMEO OF FACT. 


Gridley, *. Je, and Horrili, %., coneur. 
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MR, PUSTICS BANMGS DELIVURE THE OPINION OF THE COURT, 


{hic was an actien in replevin to obtain posseavion 
of an auteostruck, ond imoluded a sharge of trover. Plaintiff 
Claimed posseasien by virtue of purchasine the truck g% a 
forveleeure sale had under « chattel mortgage woon it. 
Defendant, whe opersted « garage, claimed the right to retain 
possession of 14 Wy virtue of a common law Miew for repairs 


- he had made upon it. The court found thut defendant con 


verted the property, that its value was $400, and entered 
gucgment for that sum, 

‘itheut proef ef 5 demand, or of a justifiable 
excuse for not making it, replevin would met lie; and without 
preef ef convernion, of course, trever vould mot lie, There 
was mo proof of 2 demand or feotn exeveing it, ond the only 
evidenee of eonversion ves ficfendant's retention and apparent 
sonseulsent of the property, A8 the cridence tended to show 
that the truck came lawfully inte defendant's poescssion, 
and that ke had made repairs thereen fer which he had ast 
been paid, and that he still held possession of the same ot 
the time of the foreclosure asle, and claimed a common lew 
lien thereon fer making mich repairs, he had the right ; 
te such poseession until his commen law lien was satisfied, 
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Hence under auch circumstances the evidenee showed inewfficient 
Proof to sustain a Judgment in trever, and accordingly the 


judgment will be reversed, 
REVERSED. 


Gridley, #. J.» end Merrill, J., concur, 
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| APPEAL FROM 
SUPERIOR COURT, 
COOK COUNTY, 


BR, JUGTECE BARNES DELIV THR GPINIGH oF THE COURT, 


This appeal iso fren an order, entered May 21, 1921, 
om the motion of appellee, plaintifY belew, vaesting and 
setting aside an order entered Pecenber 1, 1920, di smiacing 
this cause fer want ef presecution. The motion is predieated 
en the miesprision of the clerk in errencously entitling the 
ease as "“Sauth, Adur, v, ‘argo, ct al,,* on both the printed | 
calendar of the trial court and the Judge's docket er trial 
well of cusce, The fact ef such mheprision fs met questioned, | 
it appeare thot appellee's atterney consulted the 
trial call ae so made by the clerk fer December 1, 1920, and 
not Frecegnizing his esse by such title, did met attend the 


ali, in consequence of whieh the esse waa di missed. a | 


It is urged he was mot diligent, [t is true that 
ezereising the highest degroe ef diligence - which would pet 
be pequired in such « matter - he prebably would have 
identified his case by Ate general mamber or the similarity 
of mames, It ie alse true that one, though exercising 
ordinary diligense, might be misled by « wrong, though 
similar, title ef his ease, 

Beth he and the court might properly have ascused 
that the clerk in performing his duties under sectien 19 


of the Practice Act, would give the ease the correct title 
on the docket and the copy furnished for the use of the 
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court, and also on the calendar which he wae required by rule 
of court to prepare. The court presumably acted upen cuch 
assumption, for in its minutes of the order of dismissel it 
satitied the ease according to the clerk's erroneous desieneation.s 
Hence we think it was # @lear case of entering an order under 
wisapprehension of the true state of facte, which probably would 
net otherwise have been entered, and wat oueh an errer of feet 
as gave the court juriudiction, under section 69, to enter the 
rdar appealed frem, Lit alee appesring that appellee hed a 
moriterieus couse of action and exercised due diligenes. 

While the order prepared end spread upon the records 
by the clerk contained the correct nemes of the peortier of the 
suit, his ministerial act in thet respeat did net change the 
state of facto under which the court directed the order. 

Aggordingliy the erder appenled from will be af'f4 med. 

APPIMMED, 


Gridley, Be Jeg snd Borrili, ve, COnOMT, 
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Plaintiff, eppellee, sued fer a balance ehaimed ta be 
due for gends, ete., enld and dulivered to defendant, the appellant. 
ismes of fact were ultimately formed beth upon the atntement of 
Ginim and a stteeff filed thereto by defendant. Were than a year 
afterwards 4 jury was called and ewern, “Athout intreducing any 
evidenee, and without withdrawing its recly te the seteeff, which 
unquertionably tendered issuers ef feet thereon, plaintiff moved 
"to exclude sil evidence umier the setenff.* The motion was 
aliewec. Thereupon, with wut intredusing any evidents and with 
ieowea of fant reised beth os to piaintiff'e claim and defendant's 
eeteoff, which ateed undiapeedéd of, the court sustained another 
mation ef ciaintiff to direct a verdict finding the femes aguinet 
defendemt beth on plaintiff's setetemant ef cleim ond defendant's 
seteoff, and instructed the jury  «aseseces plaintiff's damages 
at $457.54, being the balanes cleimed in the stadsement of cle in. 

it is difficult to senceive of o more irregular course 
ef procedure and disregoerd ef fundementeal principles. «As the 
record stende there wea a directed verdiet on the merita of pisine 
tiff's claim withwt evidence heard on iesues of fact thet sere 
tendered and remained undispeed of, tut aleo on the set-off itself 
after it hed been etricken. ‘“Hile the forms of comeoen law plicad- 
ings sre not required te be feliewed in tte Municipal Court the 


fundemental principles unier whieh leses of fact are determined 
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atill obtain. 

The statement of cleim merely alleged thet defendant 
was indebted in such sum for balance due on goods, etc. sold and 
deliverea by plaintiff? to defendant ot an agreed price, amounting 
te $1574.88, on which eredit wee allowed of $1187.54, leaving the 
dDelance Claimed. It gave defendant no real information as to the 
nature of plaintiff's claim. After defendant had filed two 
affidavits of merits, which were stricken, he made o mation for 
& more specific statement of plaintiff's claim, which was denied. 
Ultimately an amended «ffidevit of merite and 2 seteoff wera 
permitted te stand, which were substantially in the some language. 
Plaintiff then filed what is sailed an uf fidevit of merits te the 
seteoff., It pleaded excuses for non«-delivery of goode as set up 
in defendant's sffidavit of merits and tendered iscues to the 
atatement of set-off whieh could only be determined by « trial. 
These pleadings envered about we dozen printed pages. ‘ie deem it 


° wAnecessary to set them out et length. Ae etated, plaintiff's 


statement ef claim was as general os that in the commen counts for 
goods sold and delivered at defendant's request. The affidsewit 
of merite and the »sffidavit ef set-eff set up m stete of facts 
shewing/ il of plaintiff's obligations were to be fulfilled before 
defendant wae required to make payment, end thet plaintiff hed 
delivered emly a small portion ef the merchendise end refused te 
complete delivaries because it would levee money in so doing, the 
market value of the merchandise in the mesntime having materially 
inereased, by reason of whieh non-delivery and claintiff's breach 
ef contract defendant eclaimet « set-off of damages exereding the 
amount credited te 4% by plaintiff ef 2774.96. To the set-off 
plaintiff pleaded that defendant's alleged damages aerew out of 
separate transactions, that for a valuable considerntion the 
eontract wae cancelled, that defendant refuned to sccept ea large 


portion of the order, th«<t the value of the goods ordered had not 
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greatly increased, that olaintiff did nat refuse or negleét to 
deliver the goods until defendant refused to pey for merchandise 
previously delivered, und other matters either reising a question 
of fact directly or by confeevion end evoldance. It is wery 
Clear thet these issuers could not be disposed of on a mere motion. 

But treating pladatiff's metion to strike the seteoff 
as in the nature of « demurrer, it admitted the allegation in the 
statement of seteoff thet plaintiff refuned to deliver on secount 
ef leas or an increase in the value of merchandise. His admission 
en this sllegetion therefore estopped him from setting up e 
aifferent ground for nomedelivery. (2. 2. Ae Re SO. vo Seite, 

214 Ill. 390; 22 Corpus Juris, p. 1222.) 

Defendant's effidevit of merits and affidavit ef sete 
off shew thet the cloim for dereges srese out of the contract sued 
on. in mich a case there can be no question dust the/vonka have 
the right te reéuce the claim «ef plaintiff by shewing the dsmage 
guetained by him for plaintiff's failure to fulfill hie contract. 
(Richards v. thaw, 67 111. 222; Minnesota Lumber Co. v. Whitebreast 
Soe So., 160 111. 84.) And in thie State the feet thet domeges 
are unlimwidated is no obsatacie te setting them off when they 
acernue out of the same subject matter on the demand againat which 
they are offered. (Sargeant v. Kellegs, 5 G41ll. 273; “artwhorn vo 
Kineman, 16 IL]. App. 595; ‘Seudder-Gale Graser Co. ¥. jugseii, 65 
Ill. App. 281; Holmes v. Moakennan, 120 211. Agp. 320.) Inasmeh, 





therefore, 22 defendant's sffidavit of merits presented = complete 
defenee to plaintiff's action, and the etctement of set-eff a good 
and aufficient atatement of the cause of sction on behalf of 
defendent, and as plaintiff himeelf tendered issuce of facet on the 
letter, 4% was error on the pert of the court not to hear evidence 
en the case and submit the cause to 5 jury for » determination of the 
issues of fact. 


Plaintiff cites wtherities shere the vendor ia held te 
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be relieved from delivering merchandise due after the purchaser's 
defeult, and thet the purchocer in sueh o eane cannot recover 
demages acetruing to him after such default. These mthorities 
are aot applicable w the fnete set up by the defense, shich are 
to the effeert clainilif was firet quilty of a Breach of contract. 
Accerdingly the juigment will be reversed and the cove remanded 
with directions te try the iseuee of fact presented by the 
pleadings. 

ARVERGED ASD REMANDED. 


Gridley, 2. Je, and Marrill, Jo, concur, 









APPRAL FROM SUPSRIOR COURT 
OF COOK COUNTY. 
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RR, JUBTICH BARWNGS DSLIVERED THE OPINION OF Tis COUNT. 


Thie is an a®iion on the case for pergonal injuries, 
brought by a minor by her neat Srieml, against appellant serverat ions 
The declaration sete up, wueng other material facte, thet tn the 
put lading conducted by appellant as a stere was a play reom or 
reereation room for ehildren, conducted by defeniant, for their 
exugesent, entertaiweent, ¢te., sami that the miner wae there at 
appellaost's invitation, and that apsellant wrongfully aliewed ari 
permitted a recking horse, on whieh the ebild wae riding in said 
room, te become defective, etc., suereby the child was caused te 
fali and be thrown from eaid recking horse ig the fleor and ine 
jured. The jury sesesced plaintiff's denagee st 91,000. A Peo 
wittitur of 6700 was taken ami then vithdrown on defendant indicate 
ing ite purpese to appeal, vheryeugon the judgaent was entered on the 
verdist, 

Appelient argues that the allegution that the minor was 
there “at the invitation ef the defendant in sald glay yeom” called 
fer preof of an express invitation. In this we do net cousur. 

While there wae no eampetent proof of an expreae invitation, yar 
in view of the state of ihe sleadings alleging that defendant 
conducted and seintalned such a play ream fer the pubile, of #hich 
there wae me apesial denial, an invitation te use it would be ine 


plied. That being the case the mule invoked by appellant which 
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relieves a private owner fram any duty to & Licensee exeept to ree 
Frain from setual, wilful injury towards him ie net applicable. 

Xt io mext urged that there was no proof of defendant's 
negligence, the eviderwe shews that while the ohild ese redling 
on the rocking horse the handle or “serew* whieh, in the course 
of the recking she took held of, beedwe detached from the horse, 
emusing har to fell backwards on the floor, There was alee evie 
gence tanding to show that dafendent had a servant in attendance. 
Defendant put hn ne preof denying oF reevecting the muintonance 
of the room. Taking, therefore, the adviseions of the pleadings, 
and the fact that children of such tender yeare ara incapable of 
exerecicing dus care for theameslyes, end that glaintiff bad an 
aitendent present, probably for thet reanen, we think the faet that 
the handle, which the child was gupsosed te take bolA of te held 
hereelf on the recking horse, became detached while ehe was se6 
reeking, etablished a prime fagie eume of negligence. Toe be sure, 
the evidence on thins eaubject was aeager. fut we think it follews 
frou such state of the record that defendant would be expected te 
nainteain appliances reagunably safe for the suspense for which 
their use wee invited, and therefore wan reqoired te exercise 
ordinary ¢are te see that the handle en the recking herse, on 
which safety of the child in using the horse spparently denenied, 
Was reasonably secure, 

But the judgment wae exeessive. Gounsei fer appellee 
himeel’ was digponed te aecest the trial tudce's conelusien to 
thet effect. The only permanent injury from the secident vas a 
sear resulting from sewing up a laceration shout throeequarters 
of an inch leng in the fold ef the eyelid which is searcely 


vielble, the other eongequences being texporary ani net serious. 
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Ef plaintiff will rewkt $650 the judgment will be affirmed, 
otherwise it will be revereed and the cause remanded. | 


ABTLRAMY OW BRRITTITUR, 


Gridley, P, Jas and Morrill, WTI Fe 
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PROPLE ex rel. JaAMNS LYNCH, 
ABPFPRAL FROY 
CIRCUIT COURT, 


Fi COOK CGURTY. 
VILLAGE OF “imwooD i ARK es Bhes 


OM APPEAL OF A. He bRacHy 
fopellanta. 


va 
WH. JUSTICE BARBES DXLIVEREGS THE GPIBRION OF THE COURT. 


This ia an appeal from an order swarding a writ of 
mandamus, and directing the president, clerk and traeteen ef 
the Village of “lmwoed Park to proceed and appoint officers 
to fill certain offices that had heen duly created by ordinanee 
of eeid village. One of the appellants «toed by his overruled 
demurrer to the petition, end the ether three filed an ensawer 
thereto. Aw the anewers presented no traversable facta, and 
° thas preetically admit the overments of the petition, no 
evidence wie heard and the erder wae entered en the pleadings. 

It is contended the esuse should have been submitted 
te a jury, mut in view of the effect of ouch anewers there was 
nething for a jury te decide. “hile it would have been better 
practice on the pert of petitioner to have raised the issue of 
law by demurrer, yet as the anewer presented no issue of facet 
for a jury we think there wae ne error in entering the order, 
as aforesaid, on the pleadings. 

The officers directed to be appointed ere such as 
artiele Vi of the Cities and Villages Act preseribe may be 
appointed by the mayor with the advice and consent of the 
council. The some power and duties thus given to a mayor 
are alse given to the president of « village. (Cahili's 
Stat. 1921, par. 1196.) 
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The provision of the order ia that in preceeding to 
apooint and in sppointing such officers the president and 
trustees shall act jointly, «t a meeting of the board, “anid 
president «nd each trustee heaving an emul right to nominate 
and vote* upen the nomination of persona to be appointed ta 
such offices. it is urged thet in this respect the order is 
erroneous becouse the president under the section of the 
statute lawt cited can vete only in cave of « tie. ‘Ye think 
the order will not be misconstrued, and that it contemplates 
nothing mere than proceedings according te said article VI. 
It will therefore be affirmed. 

APY IRUED. 


Gridley, Pe Je, and Borrili, J., coneur. 
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LOUIS He SIMGEL, trading us + 
le SIRGRL & ANY 


APPEAL FROM 
WURICIPAL COURT 
OF CHICAGO. 






DAVE GREENBERG, trading 
Green's Style Shop, |, 
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BR. JUSTICS BAKES DELIVERED THE GPINION GF THR CGUAT. 


Appellant sued fer the purchase price of three coate 
delivered te appellee on the latter's verbal erder. The erder 
was to duplicate a previous vritten order specifying style, 
color, size, ete, Appeliee rejected the coate delivered under 
the verbel order, claiming they did net correspond to these 
ordered and received under the written order. ‘hether the color 
ef the coats delivere4 under the verbal order was like the coler 
of the coate delivered under the written omer wee the main 
issue. The case ene heard without a jury. In determining thet 
iseue sceata delivered under both orders were inspected and 
compared by the court, and the court feund thet there wae e 
material difference in the enlor which justified appeliee's 
rejection of the coats in question. The coats are not here 
far our inepection and henes the trial court's facilities fer 
determining thet question were superior te ourg, and we cannot 
aay from the evidenee that the trial court renched a wrong 
conclusion. 

Appellant contended that it was difficult, if not 
impossible, te obtain two belte of cloth ef precisely the same 
eclor. But if, as the court found, he undertook te dupiicate 
the previous order the fact that he could not obtain a belt ef 
cleth of precisely like coler would net excuse performance 


according te his undertaking. 
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The court having found from sufficient evidence that 
he ¢id so undertake, and that the goeds delivered thereunder 
did not conform in color to these delivered under the original 
order, the judgment will be affirmed, 

APPIRM ED 9 


Gridley, P. Je, and Morrill, J., concur, 
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BR. JUSTICES BARHZS DSLIVURED THE GPINION GF THE COURT. 


This io a suit 6n a replevin bend in which the court 
found and susessed plointiff'’s damages at STH. 

Appelles Saabe replevied an automobile frem Ganzler, 
for whose use thie suit is broucht. The former failed ta 
prosecute the replevin suit with effect and « writ of reterne 
habende was issued for return of the property te Ganzler. I+ 
not having been returned this suit wae brought. 

There were two chatte] mortgages on the antomobile. 

; Gansler teck possession under ene, and Grabo replevied the autee 
mobile from him, claiming under the other which was a prior 
chattel] mortgage. The amount due with interest on the nete 
secured by the latter wae $545. There was uneontradicted 
evidence that the sutomebile was serth «t least $950. At such 
value it was eufficient to satisfy Gaebe's claim and leave $435 
towards eetisfying Genazler’s. The 575 assesved as damages by 
the @ourt wae fer attorneys' fees, incurred in the replevin suit. 
That thie eum vas rensonable was undisputed. Upen this estate 
of facts it is not spparent why the court did not assesa pisine 
tici*s dasages to include in addition te s-id atterneys' fees 
said sum of (435, making « tetal amount of £516. 

while we do not think apseliant’s contention that 
Ssabo did not have a valid prier lien on the automobile is well 
taken, yet Ganzler being entitied te the autemebile under the 


writ of retermo, or the value of the aeme, 2zabe could not 
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contest his claim te the property, but could only claim in 
mitigation or reduction of damages vhet was due him under his 
prior lien, namely, $515. As enid in Stevisen et al. v. Harnest, 
8O Ill. 513: 
"ty permitting the wiit to be dismissed he lost 

all right te contest the pisintiff's claim to the 

property except that saved to him by the statute, 

which war to plead and preve his title ta the 


property in mitigation ef demages. Beyond ee he 
could mot contest the plaintiff's titie.* (p. 519) 


See also Bierma v. Columbia Typewriter kfe. Uo, 179 Thies App. 69. 


We need not, therefore, discuaa spoellees’ contentions which dine 
regard thie interpretation of the statute. Accordingly the judg- 
ment wil. be reversed and judgment entered here in faver of 
appellant fer $510, with a finding thet mech was the amount of 
the damages. 

REVERBZD AND JUDGMENT HORE FOR $610. 


Gridley, P. Jog amd Horrill, Je, coneure 
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UR. JUSTICE BARNES DELIVERY TIL! OPINION oF THTE 


Appellants sued fer « balance of 2468 on shiprents 
of merchandise te appellees, emounting in vwalme to $2,072.72. 
The defense wae accord and setisfaction, and that a pertion 
of the goods were not according te sample end were returned. 
The cane wae tried hefere the court «ithout a jury which 
decided fer iefendant, holding thet the facts showed an accord 
and eatief action. 

Appelless returned a pertien of the goode and sent 
aprellants their eheck for $1,564.68 marked "payment in full 
of aerount to date," explaining in a letter tranemitting the 
seme that the goods were not according to sample. Appellants 
returned the check, and apoeliees sent it back again. it wae 
then retained by ep celiante for sbout three weeks and cashed. 
The evidence unqiestionably shows thet there wos a bone fide 
dispute tetween the parties au to whether such goods confarmed 
in material and color te these ardered. It is coneeded that if 
the check in question wis accepted under these conditions the 
court's conclusion is correct. 

The main controversy was whether the check was cashed 
unconditionally. after the matter had been in apvellante’ hands 
fer nearly three weeks they turned the check ever te their 


attorney, who had a telephone canversstion with one of the 
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defendants. Gaid attorney claimed that the defendant enid: 
“Your people use the check and ve will litigate in regard to 
the balance.* The defendant with vhom the comversation was 
had testified: "1 Said we could wee the money if he wanted to 
send the check back Wut he suid hs couldn't do that as he had 
no suthority for it. He said he wae going to write Jos. Cohen 
& Sens te accept thst merchandise back and use our check. f 
told him te de as he pleased.” The court evidently aacephed 
appellees’ version of this convere«etion and we cannot exy it 
wee im error in se deing. if apsellantes did net intend to 
accept the cheek as payment in full in view of the return of 
part of the goods and the «<pparently bona fide dispute xs te 
their qaslity an@ eoler, then they should net have retained the 
check and cnahed it under thet state of facte. The law on this 
subject is too well settled to need citation. The decisive 
_ question of feet in controversy is «0 above stated. That being 
decided against appeliants the court om the rest of the evidence 
Yeached the correct conclucion. Agoordingly the Judgment will 
be affirmed. 

APPIHEED. 


Gridley, ®. J., and Morrill, J., concur. 
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ERROK TO 
r MUNICIPAL COURT 
4 i OF CHICAGO. 
WILLIAM JACKSON, Receiver f 
ay A ge & Baste iliingis 
re mpany oP 6) eT ® ; 
Defendant | iv, wa pd fh A, 3) 5 sD 


BR. #USTICR WORATLL SheLrve Rib THR OPINION OF THE COURT. 


Plaintiffa in errer secke the reverend of a faudgment 
eof the Municipal Court of Chicago in fever af the defendant in 
an setion brought te recover the wnalue of §,962 pounds of sate 
whieh are alleged te have beon lest in trensit between Henning, 
Illinois, and @aire, Iliimeie, The ense wis tried by the court 
without a jury. 

The only facte before the court were these imeluded in 


the stipulation of the parties. Ho oral evidence wae heard upon 


the trial. The facts are therefore undisputed and the controversy 


relates eoleily te the lew apolicable te the case. As ahewn by 
the stipulation, the pliaintiffu, during Mareh and April, 1926, 
shipped from Henning, LIliinois, te Cairo, Tllineis, over the 
reilread operated by defendant, three carloads ef eats of ine 
agzregate weight ef 179,840 pounds. The grain was weighed and 
the cars leaded by plaintiffs, after which the car doors were 
boarded up to the roof, The defendant had nothing te do with the 
leading of the cars. Thereafter the cars were inepected and 
senled by defendant's agent, who then delivered bills of lading 
to plaintiffs showing the weight of the respective shipments. 
These bilis were filled eut by plaintiffs, whe inserted ali 
necessary data, including weighte, so thet only the signature of 
the agent was required. Upon the errivel of the cers at Caire 


and before delivery of their contents te consignee, the scars 
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were imepected by the Cairo Beord of Trade and the original seals 
were found intact and unbroken. There woe no evidenee of any 
apparent leakege from the cars or that the cars had been tampered 
with in any Way. The care were unloaded and their contents weighed 
by the consignee ot Caire, whe found «a che rtege of 9962 pounds of 
gate, the value of which is stipulated te be 4299.15. The trial 
court held “at a matter of law, thet under the evidenees os stipulated 
in this cose, the finding and judgment should be for the defendant.* 
The only question presented to this court for determination 
is, whether or not the stipulated factsa Justified the conclusions 
reached by the trial court. The stipeletion centaine no admission 
by the defendent thet there was an actual shortage. It shows that 
at the beginning ond end of the brief journey, the cars were in pore 
fect cenditien, The s¢ale were intact. There wae no evidence of 
leakege in er repaire to the enre., The stipulation further shows 
that the weighs of the grain, which by the bills of lading was 
_ “subject te correction,” at the time of the loading was determined 
by plaintiffs ta be 179,840 pounds and that the “outturned weight* 
ef the contents of the curs ae determined by the consignee showed 
a shortege ef 9962 pounds. The stipulation dees not show the actual 
weight of the grain either at the beginning er end eof the journey. 
The perfect condition of the care at the inception and eclese of the 
journey and the stipulated facet thet the care aculd not be apened 
without breaking the seals precludes the theery that there wee any 
leakage or theft ef the contents. These facte warrent the inference 
that the alleged shortage woe due ta mistakes in determining and reo 
cording the weight of the grain sr te differences between the scales 
of pléeintiffs and these of the consignee. The trial court was 
justified in resching the conelucion that “under the evidence «2 


etipulated,*® the plaintiffs could not recover. 
The judgment of the Wunicipal Court ie affirmed. 
AFELI MED. 
Gridley, ?. Jee and Barnes, Jeg GOnCUI, 
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The pluimtiff, whe ie defendant in error here, brought 
euit Geteober 24, 1719, im the Municipal Court ef Chicage to ree 
eover the belancse alieged to be due hur upen a benefit certificate 
issued by the Berth smericanan Union, a fraternal beneficiary society 
ineorporated under the laws of Iiiineia, upon the life of her hmee- 
band, John Gisen. The defenawe urged are thet plaintiff voluntarily 
eettled her alaim against the é@ofendent, surrendered tha certificate 
end gave a fali relesse, whieh precludes her from wmeintaining the 
eetion, and further, thet the ineured vinlated the by-laws of the 
éefendont by the excessive use of intoxicating liquere, thereby 
impairing hie health and caneine his death. ‘There was a fury trial, 
resuiting im ea verdict and Sudgment in favor of plaintiff fer 
$539.46, the balance due on the certifieste, the defondsnt having 
previously paid $460.60 in conneation with the alleged settiement. 

The benefit certificate wae issued Geeerter 1, 18986. 
it is undisputed thst all assesmments end dues were paid es required 
by defendant's by-lawa. The amercnt of the certificate wee 21,006, 
The insured died at the Chicage State Hospital Severber 19, 1914, 
from cerebral arterio ecleresis. The predispesing asuse of his 
death was“bronche" pneumonia. The certifiexte, ameng ather things, 
proviced that the member muct comply with the laws, rules ané 


regulations geverning the society, all of which were made « part 
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ef the contrect; that the contract should be incontestable after 

two years from its date, except for non-payment of dues, engaging 
in prehibited eccupations and beceming babi tunlly adddeted to the 
excesuive use of intexicating liquers, contrary te the by-laws 

of the sasocintion. The by-laws provided, in eubstones, that any 
member of the erder who beomme a drunkard or used intexice ting 
liquere to the impairment or destruction of his health thereby 
invalideted and enmiled hia membarohip in the order and that in 
such cnee neither he ner his beneficiary would be entitled to any 

of the benefits or peymontsa previded by the certificate, and further, 
that if om the death of 2 member it ahould oeppear that bie death 
resuléed from or wae esuged by or from the use of intxeciating liquors, 
ail rights and ¢laime under the certificate should he forfeited and 
the beneficiary @hovld »e vaid in Liew thereef = sum equal toe the 
tetel snount actaslly paid by the member to the mortuary and reserve 
funée of the erder. Yhe spplicetion signed by the ineured cantsined 
" @ Statement on behalf ef the applicant that he was not then addicted 
to the excessive use of intoxicating liquore, and if he sheuld become 
36 sddiected, by eo deing he should forfeit and terminate all rights 
under the certificate, ami on agreement to cemply «ith all of the 
lawe, rules and usages of the society, In reply te questions put to 
him by defendant's medieal examiner, the applicant steted thet he 
used whiskey, beer and ather Kinde of wine and Liquora; that he con- 
gumed daily an average ef one glese of beer and twa giseses of 
whiskey, the gise of the glasses net being stated; thet he wes 
accustomed to teke a 4fink of whiskey or brandy before breakfast 
dadly; thot it had been customory with him te take a drink ef shiskey 
before brenkfant for the past teenty years and thet he generally 

teok another befere supser in the evening, but he never tock more 
them twe glesses dnily, These enewers were cufficient te advise the 


inourer that the epplicant was « user of intexiesting liqere te mech 





























aefts afdtatestneva’ ed Sivoo soustnes ade Sart jreietcen | 
 gmigagee aed To taenyaqenon wet Hqvone ,etab age ert 
edt at babothhe ehinas dso salmoved dan aaedsagusnd bed o 
 quatagt nat at graehnoo gwntepht galtantnodnt Ye ven ove 
vine Pate ,omnntadee ot ,bedivotr awadeyt ad? .modtexteosea 
geal ookxetnl boww 1 healed o need ante rodny alt 
yifeon ar At Luce ahd te aetiogcrwad ce seomilegal asl ot 
at fred Ono azbeo sit nk @hisrvdanm etd bedtime bom Sedabheay 
i at Rokedne af Adwow punked toned aké tem ont nodt ins wens 1 
tes bee oteDNTEr che ae Ke SohAveNE aimeimeg we RAR Toned 
fes@b whet Yady ‘ea ween. hiiwecte $k dednom a Ww chee | ‘eile ni 
eTOMAE guiktetoortad Yo sow ade mich Yo ee bownee view tw meet Bb 
tae Beggs tno ef Hlieds wtase teen wet awn ‘witha dd brie wat 
ett od Leupe me & owueds weed wt titer ev hiwene cae fs 
et ae snark ‘avid od rate ciael Bist phan 7 ? 


badotere gots tou a wt ae gneedsann ate ie ‘ited no ti rm a 
eked’ fof gate oud "kt bates a SaOMpAL gaudventuesa: to eee ov bay | 
eorigay Lia’ ed uirmned hoe beter adem ‘od pried o« i el ~ 
anf ‘te ifs tab kena at seaseshttnal te Sota rasoogaianreest hel 


af tok? Peeute desliona one yyinkacne Seo bie! iMetlbhedia f 
ome oh Saath pokeepift din at eH ehade vation Sta s90d twats Be 
W® 05004 ov? bon Head Bo geeky eee Be dpateve tu yhdab ® 
tow ot toi? jhotwen ymled Pom aoaneky belt ne daha pid enna. 
Ste hiaett erates “haaet te getedae te Reed aw wlad "Be _ 
eee leles $6 kebtt 6 colar Bt whee abe Some os ts mgt han ok donlt yet ab 
Visovarey ol duty ome wee YRneed dang ate Get saa thowns | cos 

axon foot Yowem af tut ,oakrom alt ah “egqus wiptod nat 8 

wie Satehu at sve eek how Cone tied Greed yykiet eeennks: ‘wd ett 
lanes oF avame te aaracbsres Ww teua we how Pred iege wae saat ‘vehmeat : ‘ 





ole 


an extent av to indicate that he hed the habit. Under present 
standards this use would be regarded ag excessive, ith thie infore 
mation vefore it and with the knowledge that the habitmal use of 
aleohelic liquors fer many years woe likely te inoresse with age 
rather than to lessen, thereby causing a possible deterioration in 
the physical condition of the insured, the company saw Tit to accept 
the risk and received the paynents of the insured fer a period ef 
twenty yesre. Under such cireumetanees the insurer cannot insiat 
upon compliance with the requirements of the society as te abstinence 
from the use of saleoholic liquers, These conditions of the contract 
were far the benefit ef the inourer and the insurer could waive them. 
It is » fair inference that the avecaoments and dues were paid fer 
twenty years upon the understending that the drinking habite ef the 
insured would have no effect upon the validity of the certificate. 
Germania Life Ins, Co. v. Koghler, 166 111i. 293; Ae Ge Us We ve 
Bavidoon, 191 Ge WY. 961; Mutual Life Ins. Co. v. itibbe, 46 Md. 

302; Miller v. Mutual Benefit L, 2. Co., 32 In. 216. The evidence 


wos for from conclusive that the actusl cause of the death of the 
insured won slcoholiom. It was = ouestion fer the jury te deaide 
snd they were odvised by sundry instructions, given at the request 
of defendant, to the effeat that there could te no recovery if the 
jury believed from the evidence that the death of the insured was due 
to the exeessive use of intexicating limora. The verdict of the 
jury in this respect was not contrary to the manifest weight of the 
evidenes,. 

It is aleo urged by plaintiff in errer thet the beneficiary 
velunterily settled her claim with the North Americen Unien ond that 
having accepted the cum of 9460.60 in settlement end surrendered her 
eertifiente, and heving civen the North American Unien e release of 
her claim, she cannot maintain an ection on the oortificate. It is 
urged that there wes an honest diepate between her and the society 
aa to the validity of her elaim end that the ¢laim wes disputed in 
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geod faith by the defendont ond the parties made a compromise and 
settlement which should be sustained. It is settled law that where 
there has been o compromive in good freith of unliquidated or disputed 
demands, ond «here there is an honest difference between the parties 
ee to the amount due, such om accord with satisfaction is binding 
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circumstances connected with the aliegedsetthement herein de not bring 
the ause within this rule. The claim ef the beneficiary was liquideted, 
it dees not appear from the evidence thet whe accepted the cum of 
$460.60 im settlement of on hunest dispute between her and the society. 
The evidence shows that after her husband's death eshe celled upen the 
officers of the soclety and requested payment ef the certificete, wat 
thet she encountered numerous delays befare receiving ony anawer whate 
ever and wee informed by these officers, in substanee, thet she hed 
mo volid eleim agsinst the society. Ghe did not oct under the advice 
of counsel, Under such circumstances, it was natural for her te take 
° whet ehe could get and te aign any peper that she was asked to sign 
The enee comes within the rule established in other cases of a similar 
charneter, which held thet on acceptanee by the erediter of o sum less 
than the emount due in fuli setisfction of the debt is o discharge | 
enly of #0 much of the debt as iu equal to the sum received. Formers’ 
and Mechanies' Life Assn. v. Saine, 224 Ill. 599. The aeottiement and 
release were ilicgeal and unmithorixed and the general principle applies 
thet the acceptance of « sum less than that actually die camnet be a 
satisfsetien and will not eperate to extinguish the whale ¢ebt, as 
there was no consideration for the relinquishment of the excess due 
beyond the sum paid, There was nothing to show the poesibility of 
any benefit te the party whe relinqished « legal right. Hayes Ve 
Kassachusetts iife Ins. Co., supra. 

The certificate alse ceonteined a clouse meking it 


incenteutable after two years from the date thereof, except for 
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non-payment of dues and the inoured becoming habitually addieted 
te the exeensive use of intoxicating Limors, centrary to the 
laws, rules and reguistions of the saseecistion. The subs tance 

of the by-laws upon the use of intoxicating liquore hav slresdy 
been stated and the verdict of the fury under the instructions of 
the court, which were faverable to the defendant, established the 
fact that the death of the ingured wen net due to the exeessive 
use of alcoholic liquers. 

Ye find no reversible orror in the inatructione given 
or refused by the court or in the rulings of the trial seurt apen 
queetiscne of evidenes. 

The Jadgment ef the Munieipal Court ie affirmed. 

AF PT RES. 


Gridley, ¥. Je, und Sarnea, J., semeur. 
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BR. JUSTICK MORAILL OSLIVURED THE OPINION OF THR COURT. 


This is en appeal from oe judgment of the County Court 
of Cook County ageinet defendent, who is appellent here, for 
$417.67 and costs. Pileintiff's claim is fer services rendered 
by him «2 an architect in prepering plans and specifications for 
a taingalow which defendant preposed te erect in “weneton, Tllineis,. 
The declaration alleges and the proofs show that defend- 
ant empleyed plaintiff to make the plans and specifications in 
queation anéd that plaintiff fulfilied his undertaking by preparing 
the preliminary otudies, general drawings, plens and epecifientions 
for the proposed atructure. He alus took estimates for ite con 
struction, the lewest bid received from a responsible centr actor 
being $16,707. It is undieputed that the erchitect was te be paid 
for his services, including superintendence of the construction 
work, an amount equal to five per eent upon the vest of the bwilde 
ing as determined by the lowest bid received from a responsible 
contreet. Defendant did not proceed with the erection of the tulide 
ing en secount of the cost, which ess mere than he had enticipated. 
By reason of hie failure to proceed, plaintiff claims thet in 
accordanes with the setablished custom emeng srchitects, there 
beesme due and owing to him an amount equel te two and one-half 
per cent of the lowent bid from a reaponsible centrecter, The 
Jadgment «sa in conformity with plaintiff's contention, based upon 
en extimated caret of the budidine of $16,707. The plans and 
























went casts 
 Tawee PROD 7 
ae tome 


S09 Av Bs es 


ek |) 


rind yrinwos abd: peepee aco ines ok bee. 
not wren teeaisongy af atte \Sashap toh tontage yrmmed 
bovobnet Ragkveoe vet ah mkole OMe Ls Saleh bas | 

10%. enektand hoon Sra aiteky antsngenq wh $oertsore 0 Basics : 
sahOngLsl .wodonays wh dooce wi Srentens. tanhap te she bate Lay 


a 
~basteb saat weet ntooug sit etm cmmetie -rattaratvab we 


mefivtsen ofdtaneqaes « mevt beviopex bad deowos att shone aa 
Bins of ot sae toakitnns oft Jodt bedwqeteay et 9X . COT OLE % sf 
Moléooctenon ott to eon ahead h Cag an pulbudomt sevokvaee ott wo 
abiitnd ary ‘to tage ef! gege teen tog ove? of Laape Season on P i | 
eidinnages: 2 aovt hovheost bad teowed afd yd bonkured eb v0 
ebitwi vit % notinuts off Atiw hempong team bab faahavted te a 


Nk fed? smkelo Fteatela ybesema@ of armkia® ead ‘te monet ‘ 
ered? ,atonttions yeen motney bedebkitactan ond dtdw @ a | 
‘tlatsoun Ane ewe of Liune diein ge micl ot qakwo ban il 
ot? .cetonxdaee ekdinmoguen a mot dod pnowel oft te tao tod 
ropw Pond ,weisaotine a Viitobady my tw ‘h kevo tera mh anw smomphat, 
hae onaty af? .¥OY 940 ‘te punde Chan wat Se Seon bedamstne eh 


o 2a 


speficiations were penne defendant and retained by him. 

The defense ia, that under / arrangement with the architect for 
hie services, the latter wes limited to the preparation ef plans 
and specifications for a wingalew which waa net to exeeed in cout 
the sum of $12,000, ond was not suthorized ta design a milding 

ef the charseter described, regardless ef ites coat, and thet plaine 
tiff agreed not te make ony charge for his work if he was unable 

to tuild the propesed house for « sum not exceeding 912,000. This 
wae the only essential fact in centreversy between the parties, 

It will nat be necessary for us to review the evidence 
in detail, fer the reason that the enly ground urged by appellant 
for a reversal ie the allege errere eof the court in giving certain 
inetructions which were requested by plaintiff. Two instructione 
were offered by plaintiff, and «t+ his request, given to the jury. 
The first of these was as Poeliows: 

*The Court inatructs the fury, that if yeu believe 

from the svidenee that the defendant mmpleyed the plsintiffr 

a6 en architect in and about the prepering of clans, the 

writing of apecifiestiens for the censtruction of the 

propessd building, the mere fact that the building wee not 

erected doce not bar the plnintiff's right te recover." 
Thies instruction had « tendensy te misiead the jury. It dealt with 
enly ene feature of the evidence. It contained no reference to 
the eseentinl qioestion of performance of the contract by plaintiff 
and inferentially advised the jury thet the only qiestions involved 
im the case were the employment of plaintiff by defendant and the 
failure of defendant to praceed with the cenetruction ef the milde 
ing. It did not refer to the only isene in the ¢ase end when eone 
sidered in connection with the other instruction of which complaint 
is meade, the jury were likely te resch the conclusion that plaine 
tiff wee entitled te recover regardless of the evidence introduced 
on behelf of defandant. 

The ether inatruction given at the request of pleintiff 


is as foliows: 
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"The Court instructs the fury that if you believe 

from the evidence that the defendant employed the plaintiff 

as architect to draw plane, make preliminary studies and 

specifications, and if you further believe from the evidence 

that the plaintiff wan te receive a fee of five per cent 

(4%) based upen the total emount of the lowest bide received 

from responsible contractors, and if you further believe 

from the evidenee that the defendant abondoned the work 

after the completion ef the plana, specifications, @tae, 

and that the defendant agreed to pay the plaintiff two 

and one-half per cent (242) of the lowest bids reeccived 

from responsible contractors fer the meking of preliminary 

studies, general working drawings end the writing of 

specific tiens, the Court inetructe yeu to find the issues 

fer the plaintiff and againet the defendant.” 
This instruction was prejudicial and misleading. It was peremptory 
and directed the jury to find for plaintiff without reference to the 
only iesue of feet invelved in the cune, 

The vleintiff in thie cese was entitled te recover if the 
jury believed that he was employed by defendant to prepsre plane 
end epecifications fer the building and superintending ite cone 
atruetion without stipulation as to the coat of the preposed tmild- 
ing, and thet defendant agreed te pay plaintiff a commission of two 
and one-half per cent upon the cost of the building fer preporing 

plans and an additionel two and one-half per cent for superintdndence, 
and that pleintiff prepared the plans and specifications in accerdence 
with thie agreement, but defendant failed and refused te proceed with 
the construction through no fault of plaintiff snd without fJustificae 
tien. The second instruction abeve quoted eas alse erroneous, becouse 
it directed a verdict without reference te the one dicputed issue ef 
fnet in the ease and te facts and circumstances disclosed by the 
evidence and upon which defendant relied. The giving ef an ine truction 
for the plaintiff, ignoring matters of defense of which there is 
evidence fairly tending te prove, is reversible error, and o mise 
lesding inetruction of that cher«cter is not corrected by the giving 
of cerract inatructiona en behalf of the eopresing party. In the 
esse st bar there wae a conflict in evidence on a disputed issue 
of fact rendering it exsential te clear understanding and proper 


determination by the fury, that the instruectionsshauld be sccurate 
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etetements of the law, apolicable te the evidence befare them and 
free from defects which would tend to mislead, Gorrehl v. Payson 
470 121. 217; Hontgomery Coal Co, v. Borringer, ?14 14. 327; 
Kuleahy v. Uiiferd, 215 TA. App. 42%. A defoctive instruction 
which directs » verdict is net cured by other inetructions correctly 
atating the lew. The inotruetion ahovlid have embraced o11 the facta 
and conditions cesentisl to the verdiet. 

In disevussing thene instructions, it is sreued by appe liee 
thet the court did not arr in iengring im ite in«tructions matters 
ef defense supported by evidence tending to preve them. 4n inep eetion 
ef the euthorities cited by appellive shewe thet the rale for which 
appellee conteais wim subject to the limitation that the inntructiona, 
taken as a series, fsirly and impartisliy atete the lew. Appellee 
overlooks entirely the woll aettied rule that a defective instruction 
directing a verdict ta mat cure) by ether inetruetions which sorreetly 
state the law. Partridge v. Cutler, 166 111, S34; ILiinoia fren and 
Metal Co. v. Seber, 196 id. 986: Ratiner v. 
233 id. 169, 


Shi gare 





Yor the errors above indicated, the fudgment of the County 
Court is reveresd and the tose remanded. 


REVERSES AND WWARDED. 


Gridley, FP. %., snd Harmes, J., conmr. 
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MR. JUSTICY MORRILL DELIVORSD TH OPINIGH OF THR COURT. 


The original statement of claim filed herein alleged 
that defendant, which wae the Prancoesmerican Chemical Corporation, 
was indebted to plaintiff in the sum of $2,487.97 fer goods sold 
and delivered, censisting of various chemicale and apparntus 
employed in manufacturing chemical products, the specific items 
of which it is unnecessary to enumerate, “ubseequently, John H. 
Ledr and Cc. }, Wiehe were made defendants and an amended statement 
of claim was filed, whieh slileged thet the twe additional defendants 
‘attempted to orgenize the defendant corporstion; that on November 
5, 1918, = license wee iewed by the Secretary of State te certain 
persons as commissioners to open becks fer eubscription te the 
capital steck of the France-/merican Chemical Corporetion, and thet 
the commissioners did net proceed further with the organizetion 
of the corporation; thet the defendants Ledr and #iehe were coe 
partners in the manmufscture and sale of chemicals, doing businese 
under the name of the Fransce-Americen Chemi¢al Corperstian, which 
was merely a partnership; thet the defendant Ledr represented hime 
self to be a duly elected officer of said defendant corporation, 
and acting under that belief, plaintiff, et the request of Ledr, 
sold and delivered the goods and merchandise in question te the 
alleged FrancoeAmerican Chemicsl Corporation, when in fuct Ledr 
purchased ssid goods fer and en behalf of the partnership, doing 


business under that name; thet on or about Kovesber 12, 1918, 
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plaintiff and defendant Ledr, “co-portners of above alleged,” 
entered inte on agreement whereby Ledr, under the name of the 
Franco-American Chemicei Corpor tien, “in fact a partnership 
between ©. ¥. Wiehe wend John 4%. Ledr,” agreed upon the purchase 
price of suid articles, amaunting in the agzregate to $2,487.97, 
approximately ali of which had been used by the two defendante 
Ledr and Yiehe, and for which they «re indebted to plaintiff to 
the amount shove tated, and are jointly and severally liable. 

A joint and several »ffidavit of merite wes filed on 
behalf of the Pranoo-;merienn Chemical Corporation and the defende 
ante Wiehe and Ledr, which denied the eorporete existence of the 
Plaintiff and slileged that seid plaintiff wae ineorperated under 
the laws of Tllinois in 1917, and thet its charter was cancelled 
by the Secretary of State prier to the comvencement of this section, 
thereby rendering it incompetent to maintedn the euit. The defend- 
ante and ecch of them denied sny deslings whatever with plaintiff 
_and denied specifieally the several aliegations in the statement 
of claim to the effeet thot defendants were coepurtners doing 
business under the name of the Vranceeimeriean Chemienl Company, 
that the defendant Ledr represented himvelf s« an officerer nanager 
of the Franco-‘merican Chemiesl Corporation, the alleged sale of 
the goods by plaintiff te defendants or either of them, end that 
the eald merchandise wes purchased by said Ledr on behalf ef the 
portnership for himself and the defandant @iehe. The defendants 
further denied any acreement between plaintiff and the defendant 
Ledr as to the prices of ssid articles, and thet the said geois and 
merehandise were used by defendants er either of them, and denied 
any end all liability, joint or several, to plaintiff. 

Vor further enewer ta the matters alieged in the amended 
statement of claim, defondente admitted that they had sereed to form 


& ¢orporstion known as the Franeoedmerican Chemical Corpern tion; 
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that sometime prior to November 12, 1916, one Dr. Jay F. Pitts, 

whe is said to be president of the plaintiff company, entered 

into an agreement with defendsnts Siehe end Ledr te form such a 
corporation fer the purpese of mamifocturing and selling chemicals 
under the name of Frence-Ameriean Chemical Cerporation with a 
capital of $25,000, of which exch was to contribute one-third; 

that defendants Wiehe ond Ledr fulfilled their agreement in that 
respect but that Pitts did not carry out hie agreement, and for 

that reason the formation of the corporntion was never completed; 
that when Pitts was enlled upon for his share ef the capital he 
feiled and refused to contribute the scme, but atated that he would 
contribute some material; that sometime thereafter certain material 
arrived st the plant of the defendants on Altgeldt street in Chiengo, 
some of which appears to be described in the amended statement of 
Claim; that none of suid material was delivered with the knowledge 
or upon the order of either of the defendants, tut came aa e cone 
tribution te the enterprise from said Pitts; that defendants did not 
‘ any time know there was any euch cencern in existenee as the 
olaintiff corperation, and cheorged that said A. B. Ce Chemical Company 
wee simply a name under which Dr. Jay ¥. Pitts aid business; that 
the goods ané merchandise described in the amended statement of claim 
were supposed to be the ore perty of seid Pitts and furnished by him 
as a part of his capital in said enterprise, and that if said Fitts 
purchased the seme from eny corporation he did s0 ase his own act 
without any suthority, knowledge er consent from the defendants or 
either of them. The effidavit of defense further stated thet after 
éefendante were informed that said property was at the plant they 
refused te accept the seme and served a notice for its removal on 
seid Pitts on or about February 10, 1920, but that said Pitts and 
said plaintiff failed, neglected end refused to comply with enid 
notice, wut left the articles at the plant ef these defendunte; that 
if the goods sand merchandise belonged to piaintiff, its right of 
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action, if any, is against seid Pitts and not sagainet these defende 
ents, and if there is any corperstion entitled te maintain this 

suit known as the A. B. C. Chemical Company, then said Pitts ia the 
owner and preprietor of the same and in simply using the name os 

a means of suing these defendants, and finally, thet if defendants 
Siehe and Ledr ure liable os partners for the merchandise in question, 
then seid Pitts is a partner sieo and incompetent to sue these 
defendants. There wae a jury trial which resulted in e verdict and 
Sudgment in faver of wlaintiff end against defendants Ledr and viehe 
for $2,487.97, from which this append hae been prosecuted. 

We do not consider 1% necessary te roview in detail the 
evidenee, which in general eusteine the allegations of the offidavit 
of merits filed by defendanta. It does not disciese any agreement 
whatever on behalf of defendants Yliehe and Ledr te purcheso the 
merchendise described in the omerded statement of claim. The only 
witness who testified en behalf of plaintiff’ wee Dr. Jay ¥. Pitts, 

_ Who aicned the affidavit ettached te plaintiff's statement ef claim, 
wherein he alleged that he is the president ef the plaintiff cere 
poration. His testimony aa to the contreetuel relations between 
himseif and defendants ond the alleged sale of the goods end mere 
chendise to defendants ia not of » senvimeing charseter. A pree 
ponderanece of the evidence showy thet said Pitts, in company with 
defendantsLedr and Wiehe, agreed to form & ¢corporntion, ar alieged 
in the «affidavit of defense; thet the two defendants performed their 
part of the agreement but thet Fitts whelly fadled to contrirate 
hie share sf the eereed capital, except in se fer <2 the goode and 
merchandise mentioned in the omended statement of claim may be ree 
garded s8 @ part payment on his uccount, ‘The incorporation of the 
¥rance-:merican Chemical Corperstion wae not completed, apparently 
on sceount of the failure of Pitts te contribute his share of the 
eapitel and the transection scems te have been sbandened. The 


oral and documentary evidence seems to show that Fitte and the 
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defendants Ledr and Gliehe may be regarded se Portners in the 
business scenducted under the name of Franco-esmerican Chemical 
Cerperction. If so, either of then may be entitled te on 
aecounting in equity. The evidence wholly faile to prove the 
exiatence ef any contract on the part ef defendants or cither of 
them to purchese from plaintiff the goods and merchendise mentione 
eé¢ in the statement of claim, 

Appellants have calies our attention to numerous alleged 
errors on the pert ef the trial acurt in ralinge upon evidence 
and in giving end refusing te give inetructiona. Waony ef theve 
contentions seems meriterieus, mt we do not deem it necesneury to 
aiseuss them in detail, o8 we ere of the opinion that plaintiff 
hes shown mo right of «ction «t lew sgvinst defendants. 

The judgement of the Luniecipsl Court de reversed with 
o finéing of fact. 

HEVERSSD BITH PIRDING OF FACT. 


Gridley, 2. Je, and Barnes, T., coneur. 
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FIRING GF FACT. 


The court finde «nw an ultimate fact in the cone 
that there was no agreement, exprecs or implied, for the 
purchase by defendants er either of them from plaintiff 
ef the goods and merchandise mentioned in pinintiff's 
statement of claim. 


WE Bacon 4 
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Appellees brought suit in the Municipal Court ef Chisage 

te recever from appellant the purchase price of several asrloads 
ef rege. ‘efendant, whe is appellant here, admitted the purchase 
of the rege and ite ebligstion te pay the agreed price therefor, 
less certain deductions whith «ere claimed and allowed. The 
correct smount ef the purchase price wae admitted upen the trial 
to be $1,718.62. After refusing to receive certain evidence 
effered by defandant, the court directed the fury te find the 
ieeues for plaintiffe and esaeseed plaintiffa’ damages at said sum 
and entered fudqment upon the verdiet. A reversal ie sought upen 
the gromnd thet the trial court erred in refusing te hear evidence 
ae to matters set forth in defendant's of fidavit of merits, which, 
if eatablished by proper proof, would constitute payment by defende 
ant of plaintiffs’ cloim. 

The purchase of the rags took Place in February, 1919, 
an shown by defendant's written order fer the some. As there is 
no dispute about the value of the rags it will be unnecessary te 
revies the pleadings upon that branch of the cause. By its amended 
affidavit of merits, defendant alleged thet in February, 1919, 
it seid and delivered to vlaintiffs, whe purchesed and received the 
seme from defendant, three carleade of mixed string at the price 


of $30 per ton, defendent at thet time being indebted to plaintiffs 
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fer the rags purchased; that plaintiffs directed defendant ta 
charge piaintiffs' account with the price of the string, plus 
transpertation charges thereon; that pleaintiffa requested defendmt 
to ship said three care of string to plaintiffs at Chicege sas soon 
as poesible; that thereupon defendant charged plaintiffe' cecount 
with the purchase price of the three curs of mixed string at the 
vate of $30 per ton including transpertatien; that by se doing 
the entire amount due from defendant to plointiffe for the rags 
was fully paid; that defendant shipped the three care of string ta 
Pisintiffs at Chisage early in Kerch, 1919, snd upon their arrival 
plaintiffs advised defendant that PY coud net use the said oars 
ef string and directed defendant to sell the cane for and on behalf 
ef plaintiffs for the highest price obtainable, and further directed 
defendant to credit the amount reseived for seid three cars of string 
on the emount then due from plaintiffs to defendant. The affidavit 
further charged that defendant sald onid string in conformity with 
these directions to the Central Trading Company for the highest 
price sbteinable ond realized therefrom °526.14, with which smeunt 
At cretited plaintiffs’ account, as directed by pleintif&m and that 
defendant then remitted to plaintiffs the smeunt then remaining due 
from iefendant te plaintiffs es shown by the account. The affidavit 
further alleged that « statement of. this account, showing the 
transactiona abave set ferth, was forwarded te plaintiffs, and 
defendant alleged thet said account became stated between the 
parties. 

Upon the triel of the case defendant offered te prove 
the forecseing matters alleged in ita offidavit of defense, but 
the court declined to receive the proof upen the ground thet the 
two tranenctions, one in regs and the other in string, <4id not 
arise from the seme transaction; that each was complete in iteceif 


and thet the claim ef defendent besed upen the sale of string 
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was not liquidated. 

fhe defense which was presented in thie case wes one 
of payment and not of set-off or recoupment, There was neo claim 
of seteoff filed. The distinction between pawmment and set-off is 
elearly eet forth by the Gupreme Court in the onee of Litch v. 
Ghineh, 136 Ill]. 410, and the difference between the two defenses 
lies in the fact “that it is eptisoneal with the defendant to Plead 
his seteeff «as » defense or make 1% the eubseot of an independent 
wuit, while ordinerily at leant the defense of payment must be 
presented and litigated in the suit brought to recover the indebtede 
ness alleged to have beon paid or it will be berred and lost.* 
Both of the parties to this suit heve directed our attention te 
numerous suthorities desling with the subject of set-off, which we 
do not consider applicable te the present controversy. Fayment of 
® ¢leim cen be made by the delivery af goeds or other specific 
articles if the contract 66 provides or the ecrediter censents there« 
te and acquiesces therein. 30 Gyo. 1187. The wffidevit of merite 
clearly alleged that plaintiffs had consented to accept payment in 
whole or in part for atdamans of raga by the shipment of string 
mace by defendont. The defense relied upon was valid if sustained 
by the proof. | 

It is urged by appellees that the alleged defense is 
duvelid because the claim of dofendent, based upon ite shipmente 
ef string, was unlimidated., Unliquideted damages are theese that 
reat in opinion only, and must be ascertained by a fury, whose 
verdict is reguinted by the sircumatances of eoch particular case. 
They cannet be aseertained by scomputetion or calculetion, end 
eriee in cases where the amount thoreof mest be determined By the 
judgment or opinion ef a fury. ideal Conted Peper Co. v. Cupples 
invelope Co., 169 Ill. App. 484. The itema for which defendant 
claime credit were for goods sold and delivered at a specifica 


price. It has been repentedly held thst a claim of this kind cannot 
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be regarded ce unliquidated. Rast v. Crowe, 70 111. 91; Tartt 
v. Ramey, 185 Ili. App. 468; Aevnan Mercant CO. Vv. Nebter, 
304 4d. 279; Lather v. Huthis, 11 id. 506. The court should 
have sliowed defendant to present ite evidence cffered in cuppert 
ef the defense alleged in ite «affidavit of merits. This defense 
invelved qu@etione of fact which it wos proper to outmit for 
the determination of the fury. 

The judgment of the Sunicipul Court is reversed and 
the case remonded. 


AUVERSED ABD ASMANDED. 


Gridiey, fF. J., and Barnes, J., concur, 
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MILTON T. KIMBALL, \ f 
Appellee, APPEAL PROK 
\ MUNICIPAL COURT 
V¥&o ‘ 
‘ OF CHICAGG. 
LOFTIS BROS. & COMPANY, 
& Gorporstion, ‘ a a = 
Appellant, ee ae r Z 


MR. JUSTICH MOMAILL DELIVSRARD THE OFPINIGH OF THE COURT. 


Plaintiff's atetement ef claim alleged that he wae 
employed by defendsnt, whe is apteliant here, abeut Geteber 20, 
1920, ac & clerk at a monthly salary ef 2126; thet the example ment 
continued until Maroh 21, 1921, when giaintiff was discharged 
Without notice; and that he was entitled te thirty days netice 
prior to his discharge, by reason whereof dcfendant became indebted 
to him for #125. ‘There woe a findins and fudgment in favor of 
Pieintiff for G117.73 and coste. No brief ia filed on behalf of 
appellee. 

The evidence shows thet plaintiff wae employed an above 
stateé and was discharged Harvh 2, 1921, om account ef hie refusal 
to werk on the evening of thet date. He had been paid previously 
for the emount dye him up te Mareh 15, 1921, at the agreed rate 
and was tendered payment up to the date of his diccharge. The 
tender wes refused ut wea again made in court epan the trial and 
agein refused, pieintiff cleiming that he wae entitled to pay for 
a full month, 

There ic no «videnee whatever showing or tending te 
show that the agreement under whieh plaintiff was employed by 
defendant contained any cendition or provision which entitled hin 
to demand thirty days notice of his discharge or te receive payment 
for emy peried after the date of his discharge. 

The finding and fudgment of the Wunicipal Court was 
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contrary to the weight of the «evidence, and fer that reason 
must be reversed with s finding of feet. 
REVERSED FITH PINDING OF PACT. 


Gridley, FP. Jeg and Barnew, J., concur, 
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FINDING OF PACT. 


The court finds as an ultimate fact in this case 
thet there wan no agreement between the parties requiring 
the employer to give the employee thirty days netice of the 
discharge of the latter. 





EDVARD A. DALY, | A 
amperes, f APPEAL FROM 
\ f { MUNICIPAL cout 
VBo i 
; i OF CHICAGC, 
! ff 
BOWARD A. MORRIS and, f 
FRENTE WOLF WORRIS, % fr Ch Ch PF = 6 ri A: 
2) 6B i /* ge 
Appelilan a oie Me i NA fi & 
% F . rag Ls ~. 94 AB iy \J @ 


y é 
Soe 


MR. JUETICe WORRILL BELIVINED THE GPINION OF THE COURT. 


This i# an appeal from a fudgment entered by the 
Municipal Court ef Chieage in favor of plaintiff in on action 
of fercible detainer brought to recover posvencion of apartment 
“Sumber 3 on the third fleor of the tuilding known as number 
$4235 Michigan avenue,” in Chiengo. 

Hefendants were in possession of the premises under 
a lease from the owners, dnted April 26, 1920, fer a term 
commencing Mey 1, 1920, and ending April 3, 1921, and from 
year t® year thereafter “anless and until this lease shall be 
terminated nt the date last above mentioned or a like date in 
any subsequent wear thereafter by the giving Or either perty 
te tho other not lees than sixty dave netice in writing of such 
terminestion, which said notice ohall be delivered in persen 
er bv registered mail.® The leevore gave such notice to the 
leesses, notifving them that the lease would terminate April 30, 
1921, end stating therein that the netice wes given pursuant to 
the provision for « sixty dev netice in acid lease. This notice 
was dated Yebruary 14, 1921. it wes sent by registered mail to 
the lessees end received by them February 15, 1921. ‘<fendants 
remained in possession of the premines after April 3%, 1921. 
The suit wae brought Wey 3, 1921, by plaintiff, whe is the lessee 
ef the premises in ouestion under = lease fram the ownere for a 
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term comeencing May 1, 1921. 
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Appellants eontend thet the notice was insufficient te 
terminate the lease by reason ef » variance between the description 
of the premises set forth in the lease to defendants and thet cone 
teined in the netice of Pebruary 14, 1922. In the lease the premises 
in question are described ac “Apartment So. @ on the third fleor of 
number 5435 Michigen avenue,” while in the metice the premises sre 
éescribed ac "Third «partment, $435 Michigen oveme.*® It ia un- 
disputed that the noticas was given by lesseors and received by 
defendants more than sixty dave prior to April 30, 1921, and thet 
the notice wan sufficient te saivise defendants thet it related te 
their lesse of the premises in question. It wes plainly intended 
te terminate the leave in accordance with its provisions. The 
notice deseribed the premises with ressenable certeinty, and if 
construed accerding to the intention ef the contract, as appellant 
contends must be done, shows a clenr intention te terminate 
defendant's tenancy, 

The tudgment of the Municipal Court is affirmed. 

AFFIRMED, 


Bernes,J., concurs; 


Mr. Presiding Justice Cridlew took no part in the decision of this 
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exeminetion within fifteen mim tes. 
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WR. JUSTICE MORRILL ovEfvenep vKE OPINION OF THE CcrRT. 


This ie an action of forcible detsiner brought in the 
Wunicipal Court of Chicage by appellee against appellant on May 
3, 1921. The cease was assigned to a certain court roam in the 
Gity Ball end was reached for trial May 19, 1921. On the 
preceding day the attorney for defendant having learned the 
identity of the judge presiding in the room to whieh the case 
had been aseigned, notified hie opoenent that he wuld ask fer 
a change of vemme. “hen the case was enlled for trial defendant's 
atterney requested a change of venue and presented defendant's 
‘ werified petition therefer. The record shews that the motion 
was overruled and the petition denied, aolely because the d<fende- 
ant was not then present in court and eould not be produced fer 
exomination within fifteen minutes. 

Svidence was then heard on behalf of pisintiff only. 
The petition for @ change ef veme was offered in evidenee and 
refused. Counsel for defendant objected to the pracecdings and 
declined te introduce any evidence. The trial judge then 
instructed the jury to find the issues for plaintiff and entered 
judgment fer pessession in favor of plaintiff. 

The sele question involved in this appeal ia whether 
er not the trial judge erred in donying defendant's motion fer 
a change of venue. It was urged by appellees that the petition 
wae defective and did not comply with the statute. The alleged 


defects in the petition are not apperent. it wee verified as 
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required by law and stated the reason for the application, which 
was, in substanee, the belief of the defendant that he would not 
receive » fair trial on account of the prejudice of the trial 
judge. No objection wan made at the trial te either the form or 
the substance of the petition, which was denied not on sceount 
of defects therein, but because defendant could not be produced 
for examination within fifteen minutes. 

There is no merit in appellee's ergument based upon 
alleged defeots in the petition. The petitioner hed a right to 
@ change of venue if he believed that the judge was prejudiced 
against him, ‘eo. 1, chap. 1446 R. S. It hes been held repeatedly 
that upon a proper application a change ef venue must be granted. 
The statute is imperative upon the subject. Stauber v. Stauber, 
200 Ill. App. 137; Knickerbocker Ins. Co. v. Tolman, 80 I11. 106; 
Glos v. Garrett, 219 id. 203. in Peigen v. Schaeffer, 256 111. 





493, the judgment wus reversed and the ease remanded for failure 
° of the trial court to grant « change of venue. 

The judgment of the kunicipal Court is reverved and the 
ense remanded with directions to grant the application for 6 
change of venue. 


REVEAGSD AND RANANDED BITH DIVACTLIONS,. 


Gridley, ©. Je, anc Barnee, 3., conor. 
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HA. JUSTICE MORRILL OALIVENSD THE OPINIGR OF THR count. 


Thies is an action brought te recover the purchase 
price of eight shew cases ordered by appeliant frem appellee. 
The case was tried by the court witheut = jury and judgment 
entered in favor of plaintiff for $759 and coats, from which 
this appeal has been taken. 

Aeting upon defendant's order, plaintiff mamfoactured 
_ for defendant the eight show cases in question. The parties 
agreed wpen the purchase price. Five of the coses were delivered 
te defendant and the remaining three were tendered to it Hareh 
a, 1921, but were refused by defendent. Uefendent ndmite the 
giving of the order for the eosen at the price stated, but 
alleges by way of defense thet the material used and the 
workmanship employed in mamif«cturing and finishing the cases 
were 30 faulty and defective as to render them uselesa to 
defendant and that they were not in accordance with the 
written order, A reversal is eought upon the ground thet the 
finding and judgment of the Municipal Court are contrary to the 
prepond«-rence of the evidence. 

The testimony ef the various witnesses called by the 
respective parties was conflicting. The evidence on the part 
of plaintiff tends to prove thet after the show ceses Kad been 


manuf setured they were examined by the cresident of the defendant 
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corperntion and pronounced satisfactory; that no objections to 

the articles were made by it sand that defendant's anly complaint 
related to the purchavze price, which it wus elaimed was too 

high. This testimony was denied by the president of defendant 
corporation. He and severai other witnesses teetified that the 
show osses were not made of first clase material and were defective 
in workmanship. 

Under these cireumstances it was clearly a question for 
the court to decide. which witnesses were the more worthy af be- 
lief and to determine which aide of the controversy wen sustained 
by the greater weight of the evidence, as teated by well established 
rules. it is a familiar grinciple that the trial judge whe sees 
the witnesses, hearse their testimony and observes their demeanor 
while testifying, is better qualified te pase upon their credibility 
than a reviewing court, whose sonchisiena must be based upon the 
printed record. For this reason the rule is firmly established 
that, where there is an irreconcilable conflict in the testimony, 
the Judgment of the trial court will not be reversed if the 
evidence in favor of the sucscesful party, by fair snd reasonable 
intendment, will sustain the judgment. Calvert v. Carpenter, 96 
Til. 63; Lane v. Leaser, 15% id. 567; Carney v. Sheedy, 295 id. 
78. #$=These end many other decisions to the same effect are cone 
trolling in the present ense. 

The judement of the Municipal Court 418 affirmed. 

AFPPIREZD. 


Gridley, ®. 7., and Barnes, 7., aonecur. 
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APPYAL PROM 
SUPERIOR COURT, 
GOOK COUNTY. 


22 >I L.A. 6 D « 


WR. JUSTICK MORRILL DELIVYRED THE OPINION OF THE COURT. 





Judgment wes rendered in the Superior Court of Cook 
County in faver of plaintiff and agsinot defendant fer the sum 
ef $1500 as demages for slander. The jury rendered eae verdict 
fer @3,000, tut the trial court directed a remittitur ef $1500 
and entered judgment fer the remaining sum. A reversal ef this 
judgment ie sought upen the ground thet the verdict and judgment 
were contrary te the weight of the evidence and thet the domages 
were excessive even after the allewence ef the remittitur. 

It ia urged by appellant thet when the verdict is 
Clearly acainst the weight of the cvidense, it is the duty of the 
trial court to grant a new trial. It will not be neceevery for 
us to review the ovidende in the case, for the reason that there 
was no motion on the port of defendant for a new trinl. The 
rule is well settled that where there is a trial by jury, a 
reviewing court cannot inquire inte the sufficiency of the 
evidence te support « judgment unless there is « motion for a 
new triel and exception te the overruling of the same. J. {. 
Re Re Go. ve O'Keefe, 154 Il]. 541; Firemen'’s Inse Ce. v. Peck, 
126 id, 493. 

Although we ere net permitted under the forezoing 
rule to pass upen the mestion rsised as to the preponderance 
of the evidence, we have examined the recerd with a view te 


determining whether or not the domegesawarded are excessive, 
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and are of the opinion that even if the slanderous words were 
spoken av claimed by plaintiff, her damages could not by any 
rule of computation be placed at ao large «2 sum a¢ $1500. The 
emount of the werdict found by the jury can be explained only 
upon the theory that the jury miscconecived the neture and extent 
of plaintiff's demagea. e are of the opinien thet the sum of 
$750 will constitute a libersl compensation for any demages 
mustoined by plaintiff. 

The judgment of the Guverior Court io effirmed, 
provided appellee files a remittitur of §75° within ten days; 
otherwise the judgment will be reversed and the cene remanded. 

APPIAMND ON TEMITTITOR. 


Gridley, ?. J., and Barnes, J., conor, 
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GR, JUSTICR MORRILL DELIVERED THR OPINIGN OF THR GouNT, 


Sulit was brought by plaintiff, «he Le supellee here, 
ageinet tuliue Loeser, the defendant and appellant, in the Mu 
nisipal court of CUhieage to recever an amount alleged to be cue 
for certain flasks and bottles sald by apocklee to appellant far 
an agreed purchase erica of $4390.40. The affidavit of merits 
adwitted the purchase of the merchandise, but denied that the 
bettles shipped were of the size, quality or kind ordered by hin; 
alleged that there was a shortage in the shinwert and that the 
bottles seuld not be used for the purpeses intended and were 
therefore rejested by the purchaser. Defendant alee flied a 
Claim of set-off for the freight charges, dewurrage and cartace 
upon the merchandise, The cage case on for hearing before the 
Municipal court om April 12, 1951, and after 1t hed been partially 
heaw there was a poestpenesent te May 9, 1021, on which date the 
Gake Was again reached tur trial, The defendant wae not then 
present in person cr by attorney, and judument was ontered in 
faver of plsintiff for the ameunt claimed. 

A metion was made to vacate this judgment on dune 4, 
1021, supperted by the affidavit of pinintiff's attorney, After 
consideration thereof and listening te arguments by eounvel, the 
gourt denied the motion, The present appeal ia from the order of 
the Zuni¢ipal ecurt denying the motion to vacate the judunent of 
May 9, 1921. 
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The affidevit filed im euppart of thie maetion sistes 
that the affiant belicved and wadersteed that the postponement of 
the trial on April 12, 1921, was to May 10, 1921, and that he 
Fecained under that depression until the afternecon of May 9, 

3921, when he wae informed by the attorney for plaintiff that the 
ease had been heard on that day and Judgment entered against de 
fendiant for $420.80; thet he thereupon entered inte negetiationa 
with plaintiff's attorney for the settlement of the Judgment, whieh 
wert unsuccessful, sand that by reazon of these nagotiations there 
wat a delay in uresentine the motion to vwaeate the judgment. 

It does net appear from the affidavit that the dee 
fender had o meritorious defense to the action, and no reasonable 
excuce it shown for failure to appear upon the date of the trial. 
Under such gircuustances the digeretion of the trial cowrt in ree 
fuuing te eet aside the judgment wil) not be disturbed, The dee 
faulied party muet show beth dilivence and merit. Harreti +. queen 
ity Syole Go., 17 111. 68; Mandel v. Kimball, 83 id. 843: Mendolman 
ve Raftomberg, 199 111, App. 49%; Plone v. Geok, 166 if. 13. There 
Was ng abuse of diseretion on the part of the trial court in re- 
fusing te vacate the judgment. | 

The emier of the Munielnel court is affirved, 

ANPIRURD, 


Gridiey, Pe oe and Har ses, Jas GCOULUL. 
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BR. JUSTICE MORRILL DELIVIRND THE OPINION OF THE COURT, 
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Apeellents seek the reversal of » deeree of the Superia 
Court ef Cook County entered Jume 22, 1921, finding them cuilty 
of contempt ef court for their failure and refusal to answer 
certein interregatorien prepounded and embodied in the amended 
bill ef complaint herein and imposing a fine of $85 upon each 
of the respondents, ond further directing, in the event of defeult 
in peyment thereof, that the respandents be committed to the 
county jail for « period not exceeding ten dayoe 

The amended bill Of complaint, filed Cctober 15, 1920, 
alleged thet on Mareh 29, 1915, complainants Herbert ©. Dancanson 
and Harriet 8. Dunernson were the beneficial ewners of the emity 
im certain real eetate therein dcecribed, the fee simple title of 
which, subject to certain encumbrances, was vested in the Chieage 
Title and Trust Company as trustee under « certain trust sgreement 
between that company and caid complainants; that on ssid date 
defendants were engaged in the whelessle and retesil coal busine zs 
and were erediters of the complainant Herbert (. Ouncanson te a 
considerable emount for coal furnished toe him, end thet in order 
te secure the claim of said defendants ond to obtain eceal fer the 


future operation «ani maintenanes of hie apartment buildings, said 
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Duneaneon entered inte an agreement, partly written and partly 
oral, with defendants, whereby he and the aoid Harriet B. Cuncenson, 
on Kareh 2°, 1918, agreed to convey te defendants their interest in 
the lends as security for ssid obligations, and with the further 
agreement thet seid complainants have the right to redeem seid 
lands or repurchase them from defendants upon payment to them of 
a eum mot exceeding 055,000 at any time within o peried of twe 
years from the date théreef wend to redeem seid lands upon certein 
agreed terme. 

The bill further alleged that in saccerdence with said 
egreement, the real estate won conveyed to defendants and hes 
been operated by them continuously eince that time. The bill prays 
far oan secounting and fer o reconveyance of the lende in eccordance 
with said azreement. <Anawers ware filed by defendants denying the 
material sliegstione of the bill, te which complainents filed their 
exceptions, These exceptions were withdrawn by leave of court and 
on Januery 20, 1921, complainants filed a further emendment to their 
biil containing the interrogatories already mentioned. Certain 
pleas were thereupon filed by defendants, which were ofterwerds 
withdrawn pursuant to leave of sourt and 2 Joint and several answer 
filed to the wnended bill of complaint embodying practically the 
seme allegations and deniale es were contained in the erigins] 
answer, but also averring thet the discavery sought by the 
interrecstorics mentioned, in no manner tended te prove or diepreve 
that compleainents heve any right, title er interest in snd te seid 
premises, and in on srgumentstive way elleging thet to require 
defendants te answer said interregateries would be to sive 
semplainantsa the relief sought by them before their rischt to such 
relief had been determined by the eourt and would be compeliing 
defendants to make discevery of their private trancsctions, and 
prayine thet they be exeused from cnawering ssid interrogatories 
until complsinants had established their right to an accounting. 
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Exceptions were filed by defendants to this anawer, which were 
heard by the court April 30, 1921, and after argument sustained, 
and an order entered directing defendants to file a complete ond 
sufficlent anewer to the bill «a» amended, Jacluding a full and 
complete onawer to seid interrogatories within five daya fram 
that date. “efendante did not comply with thie order. There. 
after complicinants moved for « rule on defendants to snew couse 
why they should not be attached for contempt of court for failure 
to comply with the erder of April &, 1921. The rule was granted 
and on May S7, 1991, defendcente flied their answer, giving as a 
vessen for their failure to comply with the order, substantially 
the some argument thet wae set forth in the anewer Tiled. The 
gase cs again heard by the court upon the rule te shew cause and 
the anewer of defendants thereto, and om Jame 22, 1921, the court 
entered ite order finding that it had jurisdiction eof the perties 
and the subject-matter, reciting the crior preceedings in the 
tase, and finding defendonte in contempt of ecvurt for their 
' failure and refusal to comply with the order of April 20, 19213 
and impesing the fine hereinbefore mentioned. 

ae grounds for a reversal of this order, defendents 
dneiat that the order requiring them to anower the interrogstories 
is in effect grontine to complainants an eccaunting before the 
eourt has determined whether or not complainants «are antitled te 
gueh an ecocounting end that no accewnting should be required untal 
compleinents have firet established’ their right te it, citing 
Ligare v. Peacock, 109 Ill. 94; Jihedes v. Asiuret, 176 td. 352; 
am Bernes v. Barnes, 262 id. 593, snd other authorities which 
suppert the general proposition tht an secounting #111 net be 
ordered until the right to it has been established. 

The interrogatories which app<cliants have refused te 
answer call far information which eould be frunished only by 


defeniante, as to the emount of income derived from the buildings, 
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the expenditures made by defendente in their maintenanee and 

operation, the amount due for conl from the complainont Herbert EB, 
Duncansen to them or the George Lill Coal Sompeny, 211 of which 

were pertinent to the determination of whether or not complainants 

were entitled to an accounting. én answer to these interrogetories 
cannot be regarded as an equivalent to granting to complsinante 

the accounting for which they preved. The infometion sought was 

im the nature of a discovery, ond while it might or micht met be a 
basis fer grenting the relief eaught, it wae net therelicf contemplated 
by the prayed of the bill. 

The procedure followed by the trial enurt seeme to have 
been in striet complianes with the recuirements of the statute, 
which screvidee as follower: 

"then an anewer shall be edjudged ineufficient, 
the defendant shali file a further anewer within such 
time se the court shell direct, end on failure thereof, 
the b111 shall be taken as senfensed; if such further 
answer shall be likewise adjudged ineuffietent, the 
defendant shall file a supplementel answer, and pay all 
cents attendant thereon; and if that shell be adjudged 
insufficient, the iefendant may be procecded against 
for «= contempt, and the Like proceedings be hed thereen, 
te enforce the order of the court, az in other ¢enrves 
of contempt.” Sea. 24, chap. 2°, He Se 

The action teken by the court was authorized by the 
provision auoted. Cefendante hud filed a seeond onewer, te which 
the sourt hed sustained exceptions, end an order had been entered 
reqiiring defendants to file «a further and euffielent enewer which 
sleo had been adjudged ineufficient. The cxuse enuld not be put 
at iseve until «a full and complete answer had been filed. There 
is no merit in the sontention af appellante that by answering 
the interregatories complainants weuld be receiving the relief 
prayed by the bill. The order of the court for defendants to file 
» further anawer is properly enforced by contempt procecdings. 
Basfieid v. Baumann, °97 Ik1. 3547. it was encumbent upon 
Gafendants te file a full and complete anewer. Hopkins v. Medley, 


$7 Ill. 402. 
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it is undisputed thet the Superior Court hed juriodiction 
of the subject-matter of the cose and the parties thereto. The 
order of April 30, 1921, directing the defendants te make a full 
and completes anewer to the bill wae not veid. “ven if it seuld be 
regerded o& erroneour, it is not aubject te collatersl attack in 
® contempt proceeding sriving from a refuse to obey it. Lyon & 
Hesly v. Pisno Workers’ Union, %69 131. 176. A defendant may 
refuse to obey an order where the court had no euthority to make 
it and where it is absolutely void for went of pewer in the court, 
tut he cannet rightfully refuse to obey it on the greund thet it 
was improvidentiy or erroneously mede. Christion Hospital v. The 
People, 293 i121. 244. ‘The judgment of the court is not subject 
to colinteral attack. Cixrk v. Burka, 163 Ill. 354. Thin rule 
hag been recognised by a9 many decisions of eur Gupreme Cmrt that 
it is no lenger subject to debate. 

The decree of the Superior Court is of fimmed. 

AVVIRMED » 


Gridley, >. J., and Barnes, Jo. soneur. 
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Hema He. Hi pruatn LUMBSH COMFASY, , 
a corporation, HAHRY K. CHARTS f 
and H@i NC, Jon, sole heirs at 

law of labs Rs CHARTS, dvcenced, 
APPEAL ROW 


! SUPERIOR COURT, 
_ - / COGK COUNTY. 
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ARCHIBALD ¢. woDg® et Bley 
ON APPEAL OF A. 2 oUNDSTROM, Sher +r : | 
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MA. JUSTICE WORRILL PELIVGNKSD THE OPINION OF THE COURT. | 


The bili of complaint in this cave was filed February 
28, 1917, by Herman H. Hettler lamber Company to enforte a | 
mechanic's lien upen certain real entate. It is alleged that 
complainant was a cub-contr ctor under the defendant Ae %. 
Sundstrom, the originsal centracter fer the carpentry work. 
Ho controversy is presented as te the rights of compleinant. 

The defendant Sundstrom filed his snawer Keay 4, 1917, 
which wae in the nature of an intervening petition, claiming a 
mechanie's lien upon the premises in question ax the original 
eontracter under «a written centract with the owner for the 
garpentry work on a prepesed apartment building. The sgreed 
contract price was $90,500. The anmwer further elleged fulfil- 
ment of the contract by Jundstrem, and thet there was duc him, 
after the allowance of all juet credits, te sum of 35,619.50, 
for which amount he had filed his claim for a lien. “The answer 
Preved that it be regarded as a crops bill and that cundstrom 
be decreed to be entitled to # lien. The snswer of the owner 
denied 211 material allegations and alleged, 22 «a vatter of 
defense, that jundstrom on August 22, 1916, for a valuable con- 
@ideration, sgreed to complete his contract for a further payment 


ef $13,500, and upon receipt ef such payment to release and 
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waive any lien which he might have against the premises, ond that 
Sundstrom hed received since anid date an omount in exeaes of 
$15,500 upon the contract. Other anewere were filed, come of them 
in the neture of intervening vetitions by lien claimants. The case 
was referred to e master in chancery, whose repert found that 
tundeatrom had waived hig right to a lien, and recomvended that his 
intervening petition be dismissed. The repert woe appreved by 
the court aml 2 decree entered accordingly. 

No mestion as to the sufficiency of the procecdings 
taken by ‘undetrom te bring himeelf within the proviciens of the 
Mechanic's Lien Act is raised. It fully appears that his etetoment 
ef claim and pleadings were sufficient in lew and filed in ample 
time. The only question presented fer review, ie whether under the 
ehrcumetances shown, the inetrument executed by Cundetrom on August 
22, 19146, tegether with the oayment therein mentioned, spersted as 
a waiver of uny right of lien “hich “undstrom otherwise sould have 
had. {If this iseue is decided in the sffirmstive, it will be un- 
necensery te coneider other questions reiecd as te the amount te 
which “undetrom is entitisd. 

The mavter's report, smeng other thinge, found thnt 
Sandetrom had recedved fram the proceeds ef the isan upon the 
badlding, the gum of 315,520, in additian to other poyments 
amounting te $3141.70; thet on Aigust 10, 1916, Sundstrom signed 
@ Peceipt for 27,600 without having -ctually received eny part 
ef said sum as shown hy nenarenden in writing dated september 14, 
1916, signed by the owner of the building, from which it appeare 
that the reosipt was a fictitious instrument, given solely fer 
the purpose of enabling the owner to secure payments upén hia 
tuilding lean, The master's report further found that on waust 
22, 1916, Sandstrom delivered to the lean agent the felleving 
instrument, to=wd ts 
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"fe whom it may concern: 
For and in censidernation of the sum of One Doliar 
and other good end valiabie considerations im hand pald, 
the receipt whereef is hereby acknowledged, I, the 
eontractor for the garpentry work on the building sow 
in course of construction ot 3. 7. core Waller Ave. 
and Rage St. hereby agree te complete anid contract on 
said building, according te the plans and specifications 
wabmitted ta ¢. °. Mitehell & °n., and further agree that 
ae goon an the further sum of $15,500.00 is paid or 
teadered to me te releane and waive any lien which i may 
now or heresfter have against said budld ing.* 
This eriting »ne under seal and was executed by Sundstrom on the 
day 1t beara dete. It is undispeted thet it refere to the build- 
ing usen which Sundstrom new cleime » lien, and that he subseqently 
received en account of his cantraté the sam of $15,806 therein 
mentioned, 

it in contended by appellant that there was no waiver 
on the pert of ‘undetrem ef hie right to 2 lien; that mich a waiver 
of a mechanic's lien is essentially a matter of intention, and that 
4% eae the intention of (undstrom in executing thie instrument and 
of the owner in procuring the same to effect an arrungement whe re by 
the owner would be enabled to sceure disbursement ef the budding 
lean whieh he had negotiated upan the premises, and thet the oniy 
effect of this agreement wae by way of esatoprpel ev to the lien of 
the lean obtained from Mitehelil. in other words, thie agreement 
of Migust “2, 1916, is to be regarded as to evervyene except the 
mortgagee, ad & Golersble transaction of the seme echeracter av the 
feceipt of aiguet 14, 191°, shereby saundetrom acknowledged receipt 
ef the sua of ©7,606. 

% eannet agree with this scentention, and mmst cons true 
the instrument of august 22, 19145, to mean oxactly what it says. 
There ia nething upon ite face indicating that ao wahwer was cone 
templated as te the Hitehell loan snly. ‘hile we sre net calied 
upon in this proceeding to puss upon the rights of the mortguges 
and the respective rights of the parties other than undetrom end 


the owner, *¢ are not impressed with an argument based upen the 
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theory iliustrated by the fictitious receipt for $7,000, dated 
Auguet 160, 1916, or the limited meening ef the instrument of 
August 22, 1916. “After the latter instrument had been executed 
and delivered and the yayment of £15,800 theredn opecificd had been 
made, nething further remained to be done by Cundstrom to carry 
his agreement inte effect except the actual execution ef « lien 
waiver. Appellee relies upen the care of Turnes wv. Tiranckle, 249 
Tli. 394, which involved a contract for masenry work payable as 
the work progressed. The sontractar examtbed and delivered te the 
mortgagee o document whieh recited, in aubstenes, thst when the 
ecoutrecter reeccived the sum of 87800 without further act, the 
document shuld constitute a full and complete weadver and relessce 
ef any amd all lien or claim or right of lien. (p. 398) 

The court found thet the inctrmment wee not embigueus 
amg tits lancuage clearly indicated en intention to wadve the right 
te a lien upen sayment of the sw mentioned, ‘The contention was 
mace that the relesee was for the parnone or eateblhishing the 
prierity of the mortgage over the lien cluim, just se in the ence 
at ber, and the gourt held that if such intention hoc been clearly 
expreseed, the operation of the release would have been so limited, 
wat thet where a general waiver wee executed and there wae no thing 
in the context te vhow a controry intention, the contrect mat be 
entereced as the parties made it. It iv true that the phreseelogy 
of the instrument involwed in the Turmes cnee differs slightly 
from that used in the coecument ef August “2, 1916, involved herein, 
end did net remaire the exe mtion *f any further instrument on the 
part of the lien claimant. ‘“e de net sileiah ia wakrabik: fer the 
reasen that equity regards that as done which ought to have been 
done. Hedalakd v. Hodaleki, 191 Ill. App. 188. ‘Thies fa e faverite 
mexim of eqaity ond is said to be the feundation of a1] distinctively 
eqiteble property rights, «states and interests. 21 €. J. 200. 


Uoen the payment of °13,500 te Gundstrom upon his contreet, it 
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became his duty to execute a waiver of hie right te s lien, and 
he cannot be permitted to urge his failure to comply with the 
terms ef hie agreement ae a reason for avoiding the agreement. 
¥e ere satisfied with the conclusion of the trial courtmwpen this 
subject. 
the decree of the Superior Owrt is affirmed. 
AV VIRBED » 


Gridley, #2. Je, and Barnen, 1., concurs 
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UR. FJUBTICE MORRIE DELIVER TRE UPTRION OF THN COURT, 


Thies xetion was brought by Joseoh Pikera, as bene 
ficiary, vwpon a fraternal beneficiary certificate issued by ap- 
pellant uren the life of Kideabeth Pikera, the wife af glaintiff. 
There heave been two triale of the case im the Superior court of 
Ceok County, in seach of which there was a werdiect and fJudoment in 
faver cf pisintiff. Yhere was on eepeanl te thie court from the 
firet judsmert, which wae reversed ani the case remanded on ace 
ecunt of errore ef the trial court in ruling upon questions of 
evidernee and in giving certain inetructione. 2ikera v. Seyal 
Keighbore, 220 111. Ape. 660. The present apseal is from a judg~ 
nent for $1,006, the amount of the certificate, resulting from 
the sugond trial, | 

tur former opinion, renderad December 31, 1920, 
eentains a full statement of the sleadings, im which there has 
been ne change alnee the first trial, od a complete outline of 
the testimony, which iz substantially the same se upon the second 
trial, with the exception that certain features which were found 
objectionable upon the first trial ere ast contained in the present 
record, We therefore deen it unnecessary te furnish a review of 
the pleadings and avidence, which would be only «a repetition of 
what wee atated fully in our former epinien, ito whieh we refer, 

- fhe sole defense to the action is based upon a provision 


ef the by-laws of 4efendant te the effect that the certificate shall 
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be absolutely mudi anit void and a1] Mability thereon extinguished 
4f the death of the meuber “reoults from criminal or aglfeinflieted 
abortier or miscarriage or any atteept thereat.” The game condition 
is embedied in the certificate anil the tneuvred agreed ta it in her 
written application for mexherahip in the defendant seciety. ‘The 
pleas over that the death of Sliaasbeth Pikera resulted frem « 
oriminal or self-inflicted abertion ar miscarriage or an attenast 
thereat. 

The evidence teor thie iseuse ef fuet ie conflicting. 
On the part of the defendant 14 sconsleta ef the testineny of tyre 
attending physiclane es to certain adsiesions wade by deeecdent Jurt 
erter to her death te the effect that she hed comcittied or attempted 
to eomnlt an abortion by the use ef a sharp stick, That the decedent 
mule the statexente attributed te her is denied by another equally 
ereiitle witness, whe was oresest sat within hearing at the tine. 
There wae aleo some testinony se to a conversation between one of 
the phystoians ani wlalntif’ aa te «= gertain stick found uoen the 
presises, which was supposed te have been the instrument with which 
the oriminal aet wae comulftted. Thige teatinmeny dees nat aid de. 
fendunt's sentention meterially, as the stick in question was net 
identified surficientiy te pereit Its reselpt in evidence, and 
for the further reseen that there ie « conflist of evidence aa te 
what the hugband eald «ak that time, 

While the mofival testiaeny fairly tende to prove 
thet the cause of death wee septleasuda resulting from an abortion, 
there is no evidence, ather thau that shove mentioned, teeding te 
prove that sueh abortics was ceif-inflicted or eorivinal, ¢ is 
undisputed thet sepsticaesia might have been caused by other coudie 
tions and that there may be an abertion #hich 1s not ertminal or 
aelieinflisted, 
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Under there clrounstances We are net Justified in 
Kolding that the verdiet end fudguent were manifestly against the 
weight ef the evidence to such an extent as to warrant a reversal 
of the Judgment. 
The Judgment of the Guserier court is affirmed, 
APPT REED. 


Gridley, . J., and Bernas, J,, coneur. 
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MN. JUSTICH MORRILL DELIVERED THE GPINION OF THE COURT. 


This ie an appeal from an order of the Circuit Court 
of Cook County overruling the motion of apreliant to vacete an 
order dismissing his appesl from an order of the Frobsete Court. 
The sppeal from the Probate Court was diamiesed ty the Cirait 
Court Pebruary 28, 1921. ‘The motion to vacate eeid order was 
made within the term st which the order of diamissol was ente red, 
The only question involved in this appenl is, whether or net 
there shoulg be «a trial in the Cireuit Court to determine upon 
their merits, the questions inveived in the settlement of this 
eetate. 

fhe record shows that the appeal from the Frobete 
Court te the Circuit Court was frem an order ef the farmer court 
entered July 2, 1920, which recited thet on or ebout April 14, 
1916, the apjyellant was removed ee edministrator of anid estate 
and Louie CC. Ceyner was appointed administrater de bonis nen and 
hed qualified in that capacity; thet by the same order appellant 
was directed to file s final scecount of hin proceedings ss admin- 
istrater ef said estate within ten days; thet the esid “illiem L. 
Martin, as administrator, eappenled fr6m said order eof April i4, 


1916, te the Circuit Court and te the Aprellete Court for the 
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First District of Ilidneis, veth of which courts affirmed the 

order of the Frobate Court. The court further found in seid 

order thet apreliant filed in the Probate Court an account 

eurrent in July, 1916, showing that he hed received as administrator 
personal property consisting ef a atock of goods in a store located 
at He. 16 Rast Twontyesixth street, Chicago, whieh said property 
had been appraised by aporaisera appointed by the Prebate Court at 
$648.84; that he had collected osrh amounting to $449.79, making a 
tetel amount received ef $1098.65; that he had paid te the widow 

of the decedent the sum ef 916; thet he had paid for « certified cepy 
of letters of séministration $1, and thet on July 12, 1919, he had 
deposited with the Clerk af the Probate Court the mum of $280, for 
which respective sums he was entitled te eredit, and the court found 
thet the net amount of azsete in the hande ef the administrater was 
$837.63, for which apoellant was liable to his succeaser in office, 
and it wae ardered that eppelliont tam over te the administrator 

- de benia non enid sum of 2857.63, with interest at the rate of five 
per cent per ancum from February & 1916, within ten days from the 
date of the entry of the erder. The evidence upon which the order 
ef July 2, 1920, was based is net shewn in the record. ve infer 
thet it hee aot been precerved. 

An affidavit in suppert of the motion te vacete the order 
ef February 28, 1921, wae made by appellant, elleging that he had 
filed his final account ss adminictretor June 16, 1919. The effidavit 
Goes not allege that the aaecunt was appreved by the court, but on 
the other hand, indicates that it had not and could net have been #0 
appreved. In his af idavit epypslient set ferth the account which 
he claimed to have Tiled fume 16, 1919. This eccount, 26 far as 
the amounte invejved therein are concerned, is identical with the 
etetement of receipts and disbursements es found by the Probate 
Court in its order of July 2, 1920, with the single exception th=t 


appeliant ciaima credit fer the sum of $197, slaimed to heve been 
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paid by him fer the funeral expensen of the decedent. A large 
portion of appellant's of fidavit is deveted ta «a narration of his 
aiffieulties in finding this account in the files of the Provate 
Court, which seeme to be immaterial, in view of the fect that 
with the single exception above noted, his etatement of receipts 
and disbursements is the asme ag that embodied in the order of 
the Probate Court. Appellant alao charges im his affidavit that 
he wae compelied over hic protest, vy the Judge of the Probate 
Court, te inventory the goode and chattels in the store above 
mentioned, which he claims never same inte his posseusion es 
administrater, ond further, that he wes ordered by the Frebate 
Court not to take charge of them. 

Phile this effidavit is in some rexpects simost ine 
credible, and while we cannet say that either it or the affidavit 
of sappeliant’s ettarney in suprert of the motion to vacate the 
erder of diemiseal show cither diligence or merit, yet the fact 
remains thet so far as io shown by the record befere us, there 
’ hes newer been any hesring upon the merits for the dotermins tion 
of the ownership of the goods aml chattels in the store. ‘The 
evidence does not show whether they were properly charged to 
appellant or actually belonged te decedent's father, ag he ¢loima. 
The further question as to whether or net appelisnt is entitled 
te credit fer the payment of the funeral expenses of decedent 
does net appear to have been definitely determined, as stmitted 
by counsel for appellee, The record doee not shew that sppeliaent 
has converted these gooda to his own use. It daer not shew the 
charsecter of the goode, wheather perishable or otherwise, or 
their present lecstion. There ie ne evidence before us ef any 
effort en the part of the administrator de bonis non to obtein 
possession of these goods since the dispesition of the former 
@breale 


Appellant wae entitled to have the order of July 2, 
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1920, reviewed by the Circuit Court, and in view of the 
circumstaness abeve mentioned, ve de not think thet tho ends 
of justice were subserved by a diawissal of the appesd without 
a heering and determination upon their merits of the questions 
above indicated, which must be settled in order te aveertain 
the extent of appellant's linbility, if any, for his acte or 
omiccions oa acminintrater of said estate. 

The order of the Circuit Court is reversed and the 
ease remanded with directions te vecute the orcar diemissing 
the appenl frow the Probate Court. 

REVERGSD AND MABANDES WITH DIN PY CTIONS. 


Gridley, *. J., and Barnes, J., Jonour. 
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IM AS BBTATS OF JOHN VT. WALKER, 
deceased, 


WILLIAM L. MARTIN, individually APPRAL PROM 
and ao administrator ef said 
estate, CIRCUIT COURT, 
Appelient, 
CLUK SOuWTY. 


Fhe 


LOUIS ©. COYNSR, administrator 


Se. anAs Bon of eatate of JOHN . 
» deceaved, 


Appeliee, 


Ra lO pie te Ria Many il Ma Aa Tone tea eel PT RT 


BR. QUSTICR BORRILL DELIVIRED THE GPINIGN OF THR CouRT. 


This is an appeal from an order of the Cirenit Court 
ef Cook County overruling the motion of apvellant to veeete an 
order diemiseing his append from an order of the Frobate Court. 
The apres) from the Probate Court wae dismissed by the Cirmit 
Court February 28, 1021. The motion to vnoste seid order was 
made within the term at whieh the order ef diamieesl wae ento red, 
The only question involved in this append is, whether or not 
there shoulfi be » triad in the Circuit Court to determine upon 
their merits, the queetions inveived in the settlement of this 
estate. 

fhe recerd shews that the appeal free the Probate 
Court to the Cirewit Court was frem an order of the farmer court 
entered July 2, 1920, which recited thet on or about April 14, 
1916, the appellent was romeved as administrator of esid es tate 
and Louie ©. Coyner woe appointed administrater de benis non and 
hed qualified in thet capacity; thet by the some order appeliant 
was directed te file « final account of hie preesedings saa admin- 
istrater of eaid estate within ten daye; thet the said #illiem L. 
Martin, as edministrator, appealed from said order of April i4, 


1916, to the Cirewit Court and te the Aprellate Ceurt fer the 
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Me d« 


ARTHUR KEYER, « Gino, by 3 7 
"Next Friend, / 


MEYER, his Father 
APPEAL YROM CIRCUIT court 


ve. 

| OF COOK COUNTY, 
) 

i 

) 


CIvY OF CHICAGO, a Coxvpration, sx 
BANITARY DISTRICT OF CHICAGO, afCer- 


posaticn, 
sopedtguts, g 


. £ Yor Tr aA ro ge 
YY 2251.4. 6654 


WR. JUCTICE YOURTIW, DELIVERED THY OPINION OF TH: GOURT. 


Thies is an action te recover daueges for personal ine 
juries brought on behalf of a miner by his father and next friond 
agains’ the Clty 6f Uhieago and the Sanitary Diatriet ef Chicago, 
The injuries aré alleges to have been caused by the ménor coming in 
gontact with an elestric light wire owned by the olty and used for 
the purpose ef supplying current to the city's are lights. ‘The ease 
Was gubssquentiy diemiseed as ta the Sanitary District. The verdict 
and jucguent were fer $10,000, The city offered no evidence in de- 
fenese and moved for a directed verdict and later for a new trial, 
both ef which motions were denied. It ise contended by the City of 
Chigags thei there is ne evidence of ite negligenee in the mainte- 
nanee and operation of ite wire; that the wire did net constitute 
am attractive nuigance and that the minor was guilty of eontributory 
negligence. 

in the first count ef the degiaration it is alleged, in 
substance, that the city negligently permitted a certain eleetrie 
wire, carrying a high voltage of electricity, te be suspended over 
and sbheve the cast side of Albany avenue between Uchubert and Logan 
boulevards in said city, the wire passing through or in close prox 
imity to the branches of a tree in the etreei, and that the boy, 
in climbing the tree, came in contset with the wire and received a 
charge of electricity which caused the injuries in question. ‘The 
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second count in substance charges defendant with negligenes in 
failing to ingulste and otherwise protect the said wire. The 
third count, with varying phraseology, alleged the facts and cone 
ditions under whieh the accident securred substantially as above 
stated. The fourth count ie bused upen the theery that the wire 
Was an attractive misance. A plea of the general issue wae filed 
by the oity. 

The evidence shows that the City of Chicago maintained 
two electric are light wires atretched aleng the east aide of Albany 
arenue supported upon wenden poles aet in the parkvay hetwaen the 
curbstene and widewvalk; that in front of the premises at 2641 Albany 
avenue there Was a large poplar tree growing in the parkway, the 
foliage ef which surrounded the wires: that the wires at the time 
of the accident carried approximately 4,000 volts of electricity; 
that om the evening of June 16, 1015, the miner, who was then ten 
years ff age, climbed the tree and thersafter fall from his position, 
and that while se falling he grasped one of the electric wires, from 
which he reeeived severe burns upen his left hand and foot, rendering 
it nesesnary to amputate three of the fingers and perferm other 
“urgical operations, The injuries were of ® serkous snk permanent 
character. it is unnecessary to daseribe them mere axolieitliy, as 
ne contention is wade thai the judgment was exseasine in amount, 

The facts and ot reunetances involved in this case are 
almost identicai with those in the case of Budil v. City of Chicago, 
number 26055, decided by this court Geteber 4, 1991, in which a 
petition fer writ of certiorari hae been denied. Cur decision in 
that case must control the determination of the ease at bar. The 
preef showed that the bey received the electric current by coming 
in contact with the wire while he was in the tree. The tree was 


on a public street between the sidewalk and the readway. The bey 
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had the right te play in the street, and it ia natural and not une 
uguel for a boy te clink a tree. Such conduct is to be anticipated 
under like cireumstances. Defendant was therefore negligent in 
nat anticipating the neeesaity of protecting or euarding the «ire 
against the danger of accident. A ality is bound te knew the 
dangers incident to lighting ite streets with electricity and must 
guard against accidente by the exereiee of a degree of care come 
mongurate to the danger. Stedweli v. City of Ghicarg, 27 111. 
456. There is ne evidences of contributory negligence on the part 
ef the minor, 

the Judgment of the Gireult court is affizmed. 

AP YTD, 


Gridley, “. ¢., and Surnos, J., someur. 
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PSTRR B, CLAUDGRN BMLS 
Rasyy . 
App4llece, APPEAL FROM MINKC URAL COURT 
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ANHA PARSLER, ay J 
apcel tat, 


OW GNICAGS, 


) 995 TA. BBE 


ect 
eh, JGGSIGR SORRELL BELIVEAS THE GPXETOR Gr THE Ginra?. 


Thie ie am setien of forelble detalner brought tn 
the Yunicigal court of Chienage t¢ racever poseession of the 
prentecs located at nuwbere $91%64623 Greenview aveme, Chieage, 
in welsh fudguent wae rendere4 in favor of plaintiffe April 296, 
1921, 

The evidence shows that the preniees were devised by 
the oweer, ene Joesph VYelssenreider,te ope Helimvth 4. trees ami 
one Prank Y, Panuler, who waa the son of defendant, by a written 
lease dated vetober 24, 1916, for = term commencing Yoveuber i, 
U91S, ai ending Ceteber 31, 1990, ot a rewial ef $40 per month. 
The leses ales provided, im substance, that ihe leasee should 
have tht option of autiending the Leane for «a perled ef three 
yeare frem November 1, 40%, at » mentily rertal ef (80 for the 
firat year, 960 for the ascend yoor and $66 for the third your 
of the axtanded tera. This aptien wae exercised and the ranted 
was paid by eaid Frank f. Pannier up to ae! ineluding Poebruary, 
A991, Ou Wareh B, 1991, « five day metice ond ¢eamn? for rent 
was servid apon defendant, Anua fannier, signed om behalf eof 
Pleintiffs by eertain agente, Therespon Frank ¥, Pamder, in 
company sith one Yeekelin, wan vue « vitnegs in the case and 
eerreberated Pannier's testineny upen the cubjeet, tendered 
the rent ani demanded that he be given the usual receipt therefer, 
in hie nama, az had been done on wauy previous cceagtensa. The 
agent refuged i¢ eeeept the rent exespt upen the comditien that e 
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reasipt be given, made oul to hie mother, Anns Pannier, the deo 
fondant. The tender was kevt good in court, Theee fanta ore 
wundi suuted, 

The lesver of the prectecs, Joooph Yelesenrelier, 
testified uson the trial that hie grandeon, one Rieck, hati wae ed 
the property cimce Jane, 1920, and held the legul. title therecf, 
although rent had been pail to te witree daring the whole period. 
Ne competent evidence of this transfor was furnished ond nome shewing 
thet the tenant was ever advieed of the transfer er that the lesaor's 
interest in the lease wae ever easigned to Yivek. The enky trterest 
whieh plaintiffe hewe in the property io under « certain acreesent 
dated Sareh 1, 1921, whereby Aieek and his wife agreal to oeli the 
erenizes in quagtion te plsintiffs upen certain terue therein eet 
forth, There ia se evidengse thai thie contrast wae ever consummated 
or that gluletiffa bove any title to the real eetate in question. 

The evidene@ fails to show thet pluintiffs have any 
Yight te the peseegelon of ihe prexiags or that Aefendant Anna 
Pannier ever wae in powsesgsien thereof, excapt as or agent eof her 
son in cenducting the @andy omi aeft drink kusiness whieh the late 
ter operated Gpen the daniced pravines, Tt is contertiod om behalf 
of appellees that Yeluvenyeider was enable to read, write or undere 
Stand ESagliah, and that be €14 not know the contents of the Leage 
which he hak executed and delivered te Preaek *, Fanaler, but there 
Was axple testimeny te the effeet that at the time of the exeention 
ef the lease the doevuscent wag read te hin in the German Languacve 
and that he thoreughig undersiesd the iranenet ton. 

The judgeent of the Wanieipsl court Le reversed with «a 


finding of facte. 
REVERSED WETH PISSING OF Vacs, 


G@ridiey, *. J., ond Parnes, f., concur, 
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PINOIBG GY PACTS, 


The court finda ae ultimate facta tn this enee that 
there aré no contractual relations between plainptiffa ond defendant 
herein, ami that defeniant 424 met unlewfuliy withheld poasession 
of the preclees in cuestion. 
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PAGIVIC LUMBER GO.) @ 
Coxpe ration, 
eliee, 


¥ae 


GHIGAGG TOY FORKS, a |, 
Corporation, 






JxPPRAL YROM BUNICIPAL couRT 
oF CHICAGO, 


DK TA eReRA 


thie is an aopesl from a judyeent for $1915.03 entered 
by the Municipal court of Chicage upon a directed verdict. The 
suit wae brought upon an account stated fer lurber sold and ¢e- 
Liverea by plaintiff te defendant, Defendant contended that the 
luwber was sold for the surpoae of being used in the mamTfacture 
ef toys ami that plaintiff knew of the intended use te be made of 
it; thet the luuber was not fit for such use and that therefore 
plaintiff ie srecladed from a recovery wpen the ground ef the 
breaat of an iaplied warranty that the goeds gheuld be reagonably 
fit for the purpose intended. A Yeverwail is sought upon thie 
ground. 

We find we evidence in the regord tending te muatein 
defendant's eontentien. The evidenee shaws that the trangaction 
originated with written orders from defendant to plaintiff fer the 
ahipsent of the limber in queetion; that the lucber wae delivered 
ae ordered ani ne objeetion was made te the same ex¢ept that en the 
eceasion of one interview remeriing the matter, defendant requested 
plainticf te take bask certain ineh and a balf lumber ineluded in 
the order. Plaintiff eomplied with thie request and gave to dee 
fendant a eredit ef $493.05 upen the sccount. 

There wae no testimony that the luweber was not a8 ore 


4ered er that it had not been used or that it had ever been tendered 
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baek to plaintiff, with the exception of the sises above mentioned. 
Repented statementea of the asecount wore sent by plaimtiff ta dee 
fendeut and no evidence was oifered or received thet any objection 
had ever been mad @ to the account, as otated, 

Under these cirsumstances the court was justified in 
directing a verdict for plaintiff fer the ameunt of the balonee due 
en the account. Bumerous statements of the aveount having been ree 
eeived ami retained by defendant witheut objection to any of the 
items, tae defendant must be regarded aa having walved 211 objee- 
tions, if it ewer had any. Wurlitser v. Biokineen, 193 til. apy. 
$6, There was an implied promise on the part of defendant te pay 
the balanee. Bick v. meray, OIF 11k. 636, 

the judgment of the Sunieipal court is affirmed, 

| ARPIRMED, 





Gridley, ?. d., sed Barnes, 7,, concer. 
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MR, JUSTICES MORRILL DELIVERED YHE GPINTOW OF THE COURT, 


Yhis is an appeal from a judaaent ef the Municipal 
eourt of Uhicago in favor of plaintiff in an action of forcible 
detainer brought on May 13, 1921, to recover posseasion ef the 
prenises deseribed im the complaint, known as flat No. 3 on the 
third floor ef the building at 1490 Thome averme, Chicago. Bee 
fendant was in poeeesaion under a lease from the former owner to 
her for a term commencing Nay 1, 1919, avd ending april 36, 19206, 
mubject to the following stémulation, toewilt;: 

“vpovided sixty days written notice is given lesser 
by lesaee of lessec's intention to terminate this lease on said 
last mentioned date, otherwise thie lease, ineluding all cevee 
nants and conditions therein, ghall continue from year to yoar 
until terninated by like noties in some ensuing year. Lessor 
ig entitied te terminate this Lease upen like notice te lessee 
at like dates by mailing said netice to the within mentioned 
prenises eddresged te solid Losses, * 
Ye lessor's interest had been assigned to plaintiff, 
26 shew by the oniorsenents upon the lease, The Lessee held 
possession after May 1, 1971. A sixty day notices of terwination 
dated Jarmmary 23, 1922, wae served upon aypeliant by leaving a 
copy with apyellant'e daughter. The reeelpt of this notice is 
admitted. The soties inforued defendant that the lease in quote 
tion would be terminated en April 30, 1971, ant that it was civen 
pursuant to the provision for a sixty day notice oontained in the 
Lease. | 

It is centended on bebalf of appellant that the finding 


of the trial court does net accurately deacribe the premises. ‘The 
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eount found defendant guilty of unlewfully withholding the prenizes 
desoribed in the complaint, whieh was «a sufficient ftdentification 
of the premises. It is alee contended by appellant that the sixty 
days noties waa inaiuisesible because served ¢n the daughter of de« 
fendant instead of having been mailed te the lessee. Ne objection 
was made by appellant upen the triul te the introduction of the 
notice on account of the manmer in whieh it was served. Defendant 
admitted recelvying the notices more then sixty daya rier to the 
tersination of the lease. Ye do net regard it ae material that 
the notice wae served by delivery upon the presises instead of by 
mail. The notice was not wisleading and gave the noeessary in-« 
forustion to the proger partias. Ite receipt waa adwitted and 
an objection as te the manner of service canmet now be considered, 
Thomageon v. Vilsen, 146 111,., 384, 

it is alee urged by appellant that there wag no evie 
dense offered of the anaigument of the original leaser's interest 
im the leage. It is a evfficlent answer to eay that the lease 
with the saselomments endorsed thereon wae received in evidence. 

tt is aise aaserted by appellant that the agtion 
should have been broucht by plaintiff ag assignee. Yhere is ne 
werit in thie cemtention. An application for a stay of execution 
under the goecalled Eeealnger Act was granted by the court and 
the writ wae stayed until Auguat 1, 1971, 

The judasent of the Munielipal court te fully gus- 
tained by the evidence and is therefore affirmed. 

| AR VI RMSD, 

Gridiey, ?. 4., and Barnes, J., cencur. 
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AVPRAL FROM MUNICIPAL COURT 
¥S. 
ay GUICAGG, 
HH. BLONBOGEN, Doing Business 
as H. Blenbogen & Company, 
Appellant «| 
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BR. JUSTICR MORRILL DELIVERED THE OPINION OF THE COURT, 


Judgment was rendered by the Kunicipal court ef Chicage 
in faver of plaintiff fer $67 and seats after a irial before the 
eourt without a jury. The setien was brought for the reeovery of 
$196, paid by plaintiff on Mareh 16, 1914, fer the tranaportation 
of two persons from Lithwania to Chicago vie the White Star Dominien 
Line, of which defendant wae agent for the sale of tickets. Ke 
brief is filed on behalf of appellee, 

Thereafter plaintiff notified defendant thai on aecount 
of war conditions then existing, the persone fer whom the tranwportae 
tion had been purchased were unable to travel and asked for the can 
eeliation of the tickets, Defentant agreed that he would cancel 
the tickets and return to plaintiff whetever amount he reeeived 
from the steanshis company ae a refund. The sum of $67.10 was ree 
esived by defendant from the stoenuship company and he delivered this 
onount te pleintiff May 14, 1917. Plaintiff never made any demand 
for any money since the receipt of the $67.10 until the trial of the 
cease. The balance of the money pald for the ticket was 667.90. Ne 
explanation is given of the theory upon which the eourt rendered 
judgment for $67. It is apparent that defendant wan acting ae on 
agent for the steamship company ond 4i¢ not parsonally reiain ary 
pert of the funds which he received in payment for the tickets. 1[t 
wae well known to plaintiff that defendant was seting as such agent. 


Plaintiff had no right ef ection against defendant. 
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whe Judgment of the Municipal court is reversed with 


a finding of facta. 
REVERGAD KITH PIUDING OF Pacts, 


Gridley, ©. ¢., and Harness, J., concur, 
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FINDING OF PACTS, » 


The court finds as ultimate facta that defendant was 
acting solely ae on agent of the etoaneshie company in s2]ling 
the tiokets in question to plaintiff and that plelntiff kmew 
at the time of the sale thet defendant was seting as sudh agent. 




















| RESERVE BOOK 

| Ill, Unpublished Opiniens 
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| This reserve book is not transferable and 
_ must not be taken from the library, except when 
properly charged out for overnight use. 


| Borrower who signs this card is responsible 

| for the book in accordance with the posted 
regulations. 

| Avoid fines and preserve the rights of others 


__ by obeying these rules. 
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This reserve book is not transferable and 
must not be taken from the library, except when 
Properly charged out for Overnight use, 


regulations, 


Avoid fines and Preserve the rights of others 
by obeying these rules, 
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